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The role played by the Kadi judgements to articulating the UN legal
system with the EU legal system

Elena LAZAR"

Abstract: Relationships between Security Council resolutions and other
international treaties have undergone different conceptualizations in EU and ECHR
case law!: some of them relate to the monist concept according to which SC
resolutions are at the top of a hierarchy of norms, as provided by Article 103 of the UN
Charter, so that their provisions prevail over any other treaty, irrespective of their
human rights content. Arguing differently would allow a regional court — for example
the European Court of Human Rights — «to interfere with the fulfillment of the UN'’s
key mission to secure international peace and security». Other concepts claim that the
measures implementing SC resolutions are not immune from judicial review when the
resolution at hand is suspected to come in conflict with jus cogens norms that also
constrain UN institutions. Thus the Kadi judgement played an extremely important role
in the articulation of the UN legal system to the EU legal system.

Key-words: UN system, EU legal system, resolutions, Security Council.

l. Introduction

The judgment issued by the Great Chamber of the Court of Justice of the
European Communities on September 3, 2008 in joined cases C-402/05 P and C-
415/05 P, Yassin Abdullah Kadi and Al Barakaat International Foundation v Council
and Commission, is part of the Community jurisprudence related to the interaction
between the international legal order and the European Union legal order.

The joined cases represent two appeals brought forward by Y.A. Kadi and the
Al Barakaat International Foundation on November 17, 2005 and on November 21,
2005, respectively, by which the appellants sought to annul the judgments of the Court
of First Instance of the European Communities (CFIEC) of September 21, 2005 - Kadi
v Council and Commission (T-315/01) and Yusuf and Al Barakaat International
Foundation v Council and Commission (T-306/01). Through the latter judgments, the
CFIEC dismissed the actions for annulment brought by Y.A. Kadi and Al Barakaat
against Regulation (EC) no. 881/2002 of the Council of May 27, 2002.

In this instance, in 2001 a Saudi citizen (Y.A. Kadi) and a foundation
established in Sweden were suspected of being linked to the Al-Qaida network and to
Usama bin Laden and were therefore entered in the summary list of the Sanctions
Committee. This committee was created by the Security Council through Resolution
1267 (1999)? for ensuring that the States implement the measures imposed by the
aforementioned resolution and considering requests for exemptions from such
measures. Thus the Security Council resolutions adopted for the freezing of the
financial assets of the persons and institutions linked to the Afghan Talibans were put
into effect at European Community level through several common positions adopted
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graduated the University of Bucharest, Faculty of Law (2010), the LLM in Private Law (2011) and
the LLM in European Bussines Law (2011) at the same faculty. She has recently obtained her PhD
degree in the field of human rights law. She is in charge of certain seminars on Public International
Law and International Organisations and Relations for the second year of undergraduate studies. She
is also a lawyer on criminal law. The opinions expressed in this article are solely the author’s and do
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1 A. Guazzaroti, Security Council Resolutions before European Courts: The Elusive Virtue of Non
Direct Effect, Perspectives on Federalism, Vol. 4, issue 3, 2012.

2 Resolution no. 1267 of 15 October 1999, the UN Security Council (S / 1999/1054), para. 6.
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by the EU Council,® and based on such positions, through several regulations of the EU
Council or of the Commission. Through Regulation (EC) no. 2062/2001 of October 19,
2001 and Regulation 2199/2001 of November 12, 2001 the names of Mr. Kadi and of
the Al Barakaat foundation were added to the summary list. On May 27, 2002,
pursuant to Articles 60 EC, 301 EC, and 308 EC, the Council adopted Regulation (EC)
no. 881/2002,* maintaining the two appellants on the list of persons, entities and groups
affected by the funds-freezing measure.

Under such circumstances, the two appellants asked the Court to annul
Regulations no. 467/2001 and no. 2062/2001 (Mr. Kadi), and Regulation no.
2199/2001 (the foundation) in so far as they concerned them. The appellants invoked
the breach of the right to be heard, of the right to respect for property, of the principle
of proportionality, as well as of the right to effective judicial review. The CFIEC
rejected the action for annulment finding that the contested regulation cannot be the
object of a judicial review with regard to its internal lawfulness since the Community
act is intended to give effect to a Security Council resolution, thus leaving no margin of
appreciation in this respect. Nevertheless, according to the Court’s judgments, this
immunity from jurisdiction has an exception: the parts of the Regulation that deal with
the question of ius congens can be judicially reviewed. At the same time, the CFIEC
concluded that the rights invoked by the plaintiffs were not infringed thus making
reference to a universal standard of protection of fundamental human rights which are
included in ius congens. The lacunae with regard to the right to effective judicial
review do not violate the jus congens rules, the Court emphasizing that “it did not have
competence to review indirectly the conformity of the Security Council resolutions
with the fundamental rights as such rights are protected by the European Union legal
order.”

Following the appeal, the CJEC annulled the CFIEC judgment Kadi v Council
and Commission, and Regulation no. 881/2002 insofar as it concerned the appellants.
The Court found that the analysis of the Court of First Instance is affected by an error
of law and adopted a different position with regard to the relationship between the
international legal order under the United Nations and the Union legal order.
According to the CJEC, the international obligations cannot have the effect of
prejudicing the constitutional principles of the EC Treaty, which include the imperative
respect of the fundamental rights, a condition of lawfulness of all Community acts. The
Court is thus tasked with reviewing the lawfulness of the EU measures within a
complete system of legal remedies established through the founding treaties of the
European Union.

As a result, the immunity from jurisdiction of the contested regulation is
rejected, finding that such immunity is not based in the EC Treaty. According to the
Community justices, the European Union courts must ensure “in principle the full
review” of the lawfulness of the EU measures in the light of the fundamental rights,
including those which are designed to give effect to Security Council resolutions. Thus,
in view of the regional standard of protection of fundamental rights, the Court has
found that the appellant’s’ rights of the defense and to an effective judicial remedy as
well as the fundamental right to respect of property have been infringed.

Il. The legal basis for the implementation of Security Council resolutions
on the European Union level

8 Common Position 1999/727 / CFSP concerning restrictive measures against the Taliban (OJ L 294,
p. 1).

4 Regulation (EC) no. 881/2002 imposing certain specific restrictive measures directed against certain
persons and entities associated with Usama bin Laden, the Al-Qaida network and the Talibans, and
the repealing Regulation (EC) no. Council 467/2001 prohibiting the export of certain goods and
services to Afghanistan, strengthening the flight ban and extending the freeze of funds and other
financial resources in what concerns the Talibans of Afghanistan.
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The disputed regulation in the Kadi case was adopted by the EU Council under
articles 60, 301 and 308 of the TEC. This triple legal base was validated both by the
Court of First Instance (CFI) and the Court of Justice of the European Communities
(CJEC), each considering different grounds. This made the Court of Justice believe that
the CFI argumentation was incorrect.

Because the Community measure was adopted before the Lisbon Treaty
entered into force, a special procedure was incident, which considered the three pillars
of the European Union. Thus, in an inter-governmental phase, the EU Council
unanimously adopted a joint statement with regard to CFSP (the second pillar),
imposing restrictive measures. In a Community phase, based on this joint statement, a
regulation was adopted that transposed the restrictive measures in pillar one.®
Consequently, difficulties on this level originate precisely in the old structure with
three pillars of the Union. A thorough construal of TEC provisions was necessary to
create bridges between the pillars.®

Both in first instance and appeal, Community judges considered that articles
60 and 301 did not represent a sufficient legal basis in this respect. These provisions
solely referred to measures against third States and, eventually, against certain persons
in management positions from the respective States. This is not the case for Kadi,
where measures were imposed against the terrorist organization Al-Qaeda of Osama
bin Laden and against persons associated with them. Moreover, since the disputed
regulation does not expressly refer to international commercial exchange, the Court’
rejected the idea of acknowledging the Community competence on grounds of the joint
commercial policy.

As regard the flexibility clause under article 308, the grounds invoked by both
courts were different; the CJEC considered that the CFI judgment is vitiated by an
error of law. The CJEC drew attention on the fact that article 308 cannot represent
grounds for extending the Community competences beyond the general frame
determined by the founding treaties, due to the principle of granted competence. Thus,
a necessary action under article 308 for reaching one of the Community objectives
does not also include CFSP goals, as mistakenly considered by the CFIl. However, the
Court allows the application of the flexibility clause corroborated with articles 60 and
301 TEC, acknowledging that, within Community competences, “the Community did
not benefit from any capacity to take necessary action in order to impose restrictive
economic and financial measures to recipients that had no connection whatsoever to
the government of a third State.” 8

Currently, this legal basis has been renewed by the Lisbon Treaty, which
“acknowledged a way to overcome these legal issues arisen in the Kadi case”. Along
with the elimination of pillars and introducing fields of competence for the Union, the
adoption procedure for restrictive measures has been simplified, while article 215
TFEU (former-art. 301 TEC) provides in par. (2) an explicit legal basis for adopting
such measures against natural persons or non-State legal entities. Furthermore, article
75 TFEU (former-art.) 60 TEC has a limited ambit in terms of counter-terrorism
actions.® We observe that such explicit provisions eliminate the need to apply the
flexibility clause currently regulated in article 352 TFEU, while the Lisbon Treaty
makes it difficult to resort to it.

Finally, we observed that the Lisbon Treaty solved a last difficulty in this
matter. Since the joint foreign and security policy is not part of the jurisdiction, article
275 TFEU offers an explicit solution to the matter of restrictive measures against

5J.-P. Jacqué, Primauté du droit international versus protection des droits fondamentaux, in Revue
trimestrielle de droit européen, no. 45 (1), 2009, p. 163.

6. Galea, Tratatele Uniunii Europene: comentarii si explicatii, Ed. C.H. Beck, 2012, p. 388.

7 CJEC, 3 september 2008, Yassin Abdullah Kadi & Al Barakaat International / Council &
Commission, C-402/05 P & C-415/05 P, § 183-187.

8 D. Simon, A. Rigaux, Le jugement des pourvois dans les affaires Kadi et Al Barakaat : smart
sanctions pour le Tribunal de premiére instance ?, no. 11, November 2008, p. 3.

8 1. Galea, op. cit., p. 389.

91. Galea, op. cit., p. 389.
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natural persons or legal entities. Thus, the competence of the Court is limited to
reviewing lawfulness of only those measures, hence only of decisions that are relevant
to article 215 par. (2), not also to par. (1).

I11. The Principle: establishment of immunity from jurisdiction for the SC
resolutions

First, the CFI recognizes the immunity from jurisdiction for SC resolutions,
claiming that: “the resolutions of the Security Council at issue fall, in principle, outside
the ambit of the Court’s judicial review and that the Court has no authority to call in
question, even indirectly, their lawfulness in the light of Community law. On the
contrary, the Court is bound, so far as possible, to interpret and apply that law in a
manner compatible with the obligations of the Member States under the Charter of the
United Nations.” Therefore, such competence is justified neither by international law,
nor by Community law, for “[it] would be incompatible with the undertakings of the
Member States under the Charter of the United Nations,'® especially Articles 25, 48
and 103 thereof, and also with Article 27 of the Vienna Convention on the Law of
Treaties".

In first instance, Community judges refuse even the direct review of internal
lawfulness for the disputed regulation, since it does nothing more than implementing
SC resolutions, with no margin of discretion for EU institutions in this respect. Ruling
directly on the lawfulness of the disputed Community measure would represent an
indirect effectiveness review of the SC decision.

On the other hand, according to an extensive motivation of the CFI, the
European Community is bound to comply with obligations undertaken by EU member
States. Thus, the CFI considered that member States ought to take any measure
necessary in order to ensure performance of SC resolutions adopted under Chapter VI,
given their binding character. Moreover, States are bound to leave unapplied any
primary norm or general principle of Community law,** should these represent an
impediment in performing obligations undertaken under the UN Charter.

In other words, we observe that the CFI considered itself not competent to
examine the compliance of SC decisions with EU law, while it also established a norm
hierarchy by which resolutions are given priority over national and EU law, including
the primary legislation and the general principles of Community law.

The Exception: incidental competence to verify compliance with peremptory
norms

The CFI “tempered” the establishment of a norm hierarchy in the EU legal
order by affirming an incidental competence to review SC decisions!? in the light of
peremptory norm. This was considered “an interesting attempt to establish a minimal
control in a system where individuals were deprived of any means to directly appeal
the registration on the list of entities whose funds were frozen'3”.

In a monist context with the priority of international law, the CFI carries out a
lawfulness review solely from the perspective of international law. Thus, the
Community measure implementing the SC resolution is invalid only if the SC is

10 TPI, Judgement from 21 September 2005, Kadi / Council and Commision, T-315/01, § 225.

H1TPI, Judgement from 21 September 2005, Yusuf and Al Barakaat International Foundation/Council
and Commision, T-306/01, § 282.

2. J.-P. Jacqué, Droit constitutionnel national, Droit communautaire, CEDH, Charte des Nations
Unies. L’instabilité des rapports de systéeme entre ordre juridiques, in Revue frangaise de droit
constitutionnel, P.U.F., nr. 69, 2007/1., p. 32-34.

13 ].-P. Jacqué, Primauté du droit international versus protection des droits fondamentaux, op. cit., p.
162.
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contrary to the universal peremptory norms. Particularly, the CFI reviews the
compatibility of these measures with the “imperative norms seeking universal
protection of Human rights, which neither member States, nor UN courts may derogate
from”, being inviolable principles of international common law”. Among these, CFI
identifies the right to respect for property, the right to be heard and the right to an
effective judicial review. Proceeding to a classic review of proportionality, the CFI
considered there was no infringement of claimed rights. Along with including the
respective rights in universal ius cogens norms, the main point open to criticism of this
judgment is that Community judges did not concretely justify the lawfulness review in
the light of universal peremptory norms. In this way, the CFI presented as “the
interpreter of the international community, recognizing its power to unilaterally
sanction the violation of a peremptory norm”. Even under these circumstances, the
international jurisprudence already stated that invoking peremptory norms does not
necessarily confer competence to an international court.

Thus, the ICJ indicated in several judgments!4 that invoking erga omnes rights
and obligations does not make the Court competent to judge the dispute in cause.

IV. A dualist vision with regards to international law

The Court ascertains that the CFI committed a legal error when the latter
appreciated there is, in principle, no competence to review the internal effectiveness of
the disputed regulation. The CJEC eliminated the idea of immunity from jurisdiction
for Community acts, including even the foreclosure acts of SC resolutions, developing
an entire argument to fundament its competence to judge over the lawfulness of the
disputed regulation.

In the first place, CJEC shifts the analysis from the international law
perspective to a perspective that refers exclusively to EU “constitutional” law. Even
the Advocate General in its conclusions expressed this direction: “Thus, it would be
wrong to conclude that, once the Community is bound by a rule of international law,
the Community Courts must bow to that rule with complete acquiescence and apply it
unconditionally in the Community legal order. The relationship between international
law and the Community legal order is governed by the Community legal order itself,
and international law can permeate that legal order only under the conditions set by the
constitutional principles of the Community.” Following this argument, the Court
reaffirms the autonomy of the Community legal order in relation to international law:
“an international agreement cannot affect the allocation of powers fixed by the Treaties
or, consequently, the autonomy of the Community legal system, observance of which
is ensured by the Court”.'> However, some authors consider the Kadi judgment as part
of the logic of consolidating EU law autonomy, rather than building a hierarchy of
norms in the EU legal order.

On the Community law level, the Court refers to its own jurisprudence,
according to which EC is a community of law that involves that ,neither its Member
States nor its institutions can avoid review of the conformity of their acts with the basic
constitutional charter, the EC Treaty, which established a complete system of legal
remedies and procedures designed to enable the Court of Justice to review the legality
of acts of the institutions”. Subsequently, the Court verified whether the primary
Community law or the UN law would in any way prevent the review of regulations that
implement SC resolutions. First, CJEC referred to the immunity from jurisdiction of a
Community measure ,,as a corollary of the principle of the primacy at the level of
international law of obligations under the Charter of the United Nations, especially

14 C1J, East Timor (Portugalia v. Australia), Judgement from 30 June 1995, Rep. 1995, p. 102, § 29;
Military activities on the territory of the Republic of Congo (RDC v. Rwanda), Judgement from the
3 of February 2006, Rep. 2006, p. 32, § 64, p. 52, § 125.

15 CJCE, Kadi I, § 282.
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those relating to the implementation of resolutions of the Security Council adopted
under Chapter VII of that Charter”, which “cannot find a basis in the EC Treaty.” 16

On the other hand, from the “principles governing the international legal order
created under the United Nation” it does not result that the review of a Community
act “is excluded in the light of fundamental freedoms by virtue of the fact that that
measure is intended to give effect to a resolution of the Security Council”.

Therefore, the nature of the disputed legal act — an EU regulation — firstly
founded the competence of the Court. However, as presented hereinafter, this is not
sufficient. Such competence is also necessary to avoid the absence of a lawfulness
review of the disputed regulation. If the nature of the disputed act would be enough, it
would not be necessary for Community judges to “evaluate the effectiveness of the UN
review system”.

Such a competence is required also to avoid the lack of a lawfulness review
for the disputed regulation. If the nature of the measure in question would be enough,
Community judges would not be requested an “evaluation of the effectiveness of the
UN review system”.

a) The refusal of coordination based on article 103 UN Charter

As previously shown, article 103 of the UN Charter imposes a primordial
position to SC resolutions over international agreements. The Court, without being
explicit, eliminates the application of these provisions in the cause brought before it:
“Nor can an immunity from jurisdiction for the contested regulation with regard to the
review of its compatibility with fundamental rights, arising from the alleged absolute
primacy of the resolutions of the Security Council to which that measure is designed to
give effect, find any basis in the place that obligations under the Charter of the United
Nations!” would occupy in the hierarchy of norms within the Community legal order if
those obligations were to be classified in that hierarchy”.'® Provisions of the Charter
could solely be applicable in the EU legal order as per article 300 par. (7) of the TEC.
According to this article, the Charter would only benefit from priority over derived
Community law, not also primary law or general principles of law, of which
fundamental rights are part of. In seconding this argument, the Court refers also to par.
(6) of the same article, according to which “an international agreement cannot become
effective in case the Court issued a negative opinion with regard to its compatibility
with the EC Treaty”.?®

Thus, the Court discreetly exhausts the application of article 103, leaving the
impression that EU treaties are not subject to this provision, given the specificity of the
EU legal order. At the same time, judges of the Community launch an ambiguous
reasoning, countered even by the critics of Community law authors: first of all, this
cannot be alleged and the Court does not argue for the applicability of the cited article
of the UN Charter, of which the European Community is not part; secondly, the Court
makes a ‘“hierarchical assimilation that is at least debatable between the general
principles and primary law”. Last but not least, the corroboration with art. 300, par. (6)
is not pertinent, since it does not refer to agreements concluded before the establishing
treaties, such as the Charter, while the a priori review of treaties done by CJEC cannot
lead to the priority of constitutive treaties over international agreements.

As already mentioned at the beginning of this article, the main distinction to
the first instance judgment is the CJEC accepting the competence to review the
lawfulness of the Community regulation, as resulting from the following paragraph:
"The obligations imposed by an international agreement cannot prejudice the
constitutional principles of the EC Treaty, which include the principle that all
Community acts must respect fundamental rights. This compliance represents a

16 CJCE, Kadi I, § 281.

17 A Pellet, P. Daillier, M. Forteau, Droit international public, 8th edition, Paris, 2009, p. 321.
18 CJCE, Kadi I, § 305.

19 Idem, § 309.
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condition for lawfulness, which it is for the Court to review in the framework of the
complete system of legal remedies established by the Treaty”.°

Therefore, Community judges resort to a legal fiction specific to the dualist
tradition, pointing out that subject to the lawfulness review is the disputed regulation
implementing the SC resolution and under no circumstances the latter itself. According
to CJEC, this does not prejudice the effectiveness of the resolution in cause; the latter
maintains its superior position within the international legal order. SC decisions
continue to benefit from jurisdictional immunity with no exception, while the Court
blames the CFI’s endeavor of incidentally, exceptionally reviewing the lawfulness
from the perspective of peremptory norms. Thus, the CFl made use of a monist logic,
incidentally reviewing the compliance of a SC resolution with international law (ius
cogens), the CJEC adopted a dualist position, considering the international UN law
and EU law as two separate and independent legal systems.?! Dualism reflects
precisely in the lack of competence for the Court to censor an act that is not part of its
own legal order.

Thus, the monist logic established in CJEC jurisprudence with regard to the
relation between EU legal system and domestic systems of member States cannot find
its equivalent in the relation between Union law and international law; this may be
explained by the fact that ,no «supreme» judge of a legal order accepts to be
considered hierarchically subordinated to a judge of another legal order and therefore
maintains the primate of at least its constitutional values”.

b) The controversial value of SC resolutions in the EU legal order

Dualism does not hinder application of a SC resolution in the EU legal order.
Such acts of the UN become applicable in the Community system, provided they are
transposed by a Community norm. In this case, such transposition acts into the Union
law exist: the joint statement at CFSP and the disputed regulation implementing the SC
resolution. However, after these observations, some questions remain inevitable: does
the Court argumentation involve the existence or inexistence of a legal obligation to
implement the SC resolutions adopted under Chapter VII? Implicitly, is there an
obligation to incorporate them into the Community legal order?

In this regard, opinions of the doctrine split. Alina Miron elaborated an
interesting study claiming that neither Kadi | case, nor subsequent jurisprudence
clarified the question about the binding character of SC resolutions in the EU legal
order.

Although the Court often refers to the “observance of the undertakings given
in the context of the United Nations”,? it does not clearly identify the “authors of these
undertakings” — member States or the EU. On the other hand, the judges refer to the
existence of such an obligation when a joint statement is adopted at CFSP; this
obligation requires that, when elaborating these measures, “the competent European
Union authority must take due account of the terms and objectives of the resolution
concerned and of the relevant obligations under that Charter”.?®> Thus, a legal
obligation does not clearly result for the EC in the absence of a joint statement; neither
the fact that European institutions systematically implemented SC resolutions may lead
to such a conclusion.

This ambiguity created by the Court with regard to the status of SC resolution
in the Community legal order requests two observations: on one hand, SC decisions do
not apply autonomously within the EU; on the other, they represent norms the Court
“is to take due account of”.2* Moreover, the Court acknowledged in an earlier cause
that “(...) an obligation to ‘take due account’ of the wording and purpose of the
resolution concerned in no way runs counter to the finding that the Council [EU]

20 CJCE, Kadi I, § 285.

2L R. Chemain, Les "suites" de I'arrét Kadi, in Revue du marché commun et de I'Union européenne,
no. 529, June 2009, p. 388.

22 CJCE, Kadi I, § 292-293.

23 CJCE, Kadi I, §. 296.

2 1dem.
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legislates autonomously within the limits of its own legal order”. Thus, even if the SC
resolutions are no EU law, they represent “more than mere facts”, being granted a
certain “normative dignity, even if an imperfect one”.?

As seen, the dualist perspective of the Court represents the main contribution
brought by the Kadi | case. The judges of the European Community each time
emphasized that censoring the regulation does under no circumstances affect the
validity of the SC resolution within the international legal order.

Fully aware of this inconvenient, the European court also acknowledged the
necessity to respect commitments undertaken by States in the UN, which determined
the Court to “temper” the solution. Thus, the Court promoted a “moderated” dualist
perspective, trying to avoid as much as possible a conflict of legal norms. First of all,
in the attempt of protecting the effectiveness of SC acts, the Courts refers to the
existence of a margin of discretion for Community institutions, even if, in this case, the
margin is limited: “The Charter (...) does not, however, impose the choice of a
predetermined model for the implementation of resolutions (...),2® since they are to be
given effect in accordance with the procedure applicable in that respect in the domestic
legal order of each Member of the United Nations.” Under these circumstances, the
Court leaves the question of whether the effectiveness control strictly refers to the
Community act and does not affect the SC resolution open to interpretation, precisely
because, theoretically, Community institutions would benefit from this margin of
discretion.

Secondly, the Court limits the effect of the issued judgment both ratione
personae and ratione temporis. The disputed regulation in only annulled “so far as
concerns the appellants”. This decision is justified also by the appeal mechanism per
se. However, the judgment is arguable as per EU law, considering that regulations have
general application, while keeping provisions regarded as illegal in force affects
fundamental rights of all persons concerned by the regulation.

This limitation of the Court actually intends to ensure that the judgment “does
not severely affect the effectiveness of the fight against terrorism”.?” In this respect, the
Court also introduced a temporary limitation, deciding to maintain effects of the
contested regulation for a period that may not exceed three months, so that EU
institutions have time to remedy the ascertained infringements.

In this respect, CJEC argued that: “Annulment of that regulation with
immediate effect would thus be capable of seriously and irreversibly prejudicing the
effectiveness of the restrictive measures imposed by the regulation and which the
Community is required to implement, because in the interval preceding its replacement
by a new regulation the appellants might take steps seeking to prevent measures
freezing funds from being applied to them again.”?® Therefore, this represents an
exceptional solution in the CJEU jurisprudence, given that its judgment has no ex tunc,
but ex nunc effects delayed by three months.

Finally, the Kadi | judgment raised awareness of the SC with regard to aspects
invoked in the case, so that several reforms have been initiated in recent years, even if
cautious ones. Currently, the progress of the SC is moderate, while the political will is
likewise limited in this respect.
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