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Abstract: During its 70" session of 2018, the UN International Law
Commission decided to include, in its Long-Term Work Programme the
topic “Sea-level rise in relation to international law”. This decision was
based upon a proposal made by five members of the Commission, including
the author of the present article. This paper presents the rationale behind
the mentioned proposal, the contents of the syllabus included in the Report
of the International Law Commission concerning its 70" session of 2018
and the prospects for this topic on the agenda of the Commission.
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1. Introduction

During the 70" session of the International Law Commission (hereinafter
ILC, the Commission), in 2018, five of its members submitted a proposal on
the inclusion in its Long-Term Work Programme the topic “Sea-level rise in
relation to international law”, to be examined and developed in the frame of
a Study Group to be establishes by the Commission.

The five members were Bogdan Aurescu (Romania), Yacouba Cissé (Cote
d’Ivoire), Patricia Galvao Teles (Portugal), Niliifer Oral (Turkey), Juan José
Ruda Santolaria (Peru). The composition of this initiative group was
balanced as to its geographic representation, and it included only new
members of the Commission, that is members at their first ILC mandate.

The reason of making such a proposal was briefly explained in the paper
prepared by the five members in order to argue why this topic should be
included in the Long-Term Work Programme, which at the end of the ILC
decision-making process was transformed into a more synthetic syllabus,
attached as an annex to the Annual Report of the Commission for its 70™
session.!

While the first draft paper, partially elaborated by the author of this article in
December 2017, was titled “Legal Effects of Ocean/Sea level rise in
International Law”, after discussions among the members of the group it
became “Effects of Sea-level Rise in International Law”, and after debates
in the Commission and following certain suggestions by some members it
ended as “Sea-level rise in relation to international law”. Irrespective of the
final title chosen, it is obvious from the text of the mentioned syllabus that
the topic included in the Long-Term Work Programme of the ILC is about
the legal effects, in various areas of international law, of this phenomenon.

According to the syllabus, “sea-level rise has become in recent years a
subject of increasing importance for a significant part of the international
community — more than 70 States are or are likely to be directly affected
by sea-level rise, a group which represents more than one third of the States
of the international community. Indeed, as is well known, this phenomenon

1 See document A/73/10, Annex B / Sea-level rise in relation to international law, p.
326-334, http://legal.un.org/docs/?path=../ilc/reports/2018/english/annex_B.pdf, last visited
on 28.12.2018.
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is already having an increasing impact upon many essential aspects of life
for coastal areas, for low-lying coastal States and small island States, and
especially for their populations. Another quite large number of States is
likely to be indirectly affected (for instance, by the displacement of people
or the lack of access to resources). Sea-level rise has become a global
phenomenon and thus creates global problems, impacting on the
international community as a whole.”!

The proposal of this item was based on the fact that sea-level rise, as a
physical phenomenon, is already documented as being likely to accelerate in
the future. It is mentioned as such in the 2030 Agenda for Sustainable
Development, as well as in the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change, where it is estimated that the
global mean sea-level rise is likely to be between 26 cm and 98 cm by the
year 2100.2

But it is important to stress that the proponents of the inclusion of sea-level
rise in the Long-Term Work Programme of the ILC did not intend to
examine issues related to international environmental law within the scope
of the topic. Nor they wanted to deal with “causation, responsibility and
liability”.?

Their intention was to start from considering sea-level rise as a factual
phenomenon, already scientifically proved, and already producing negative
consequences on a large number of States (around 70 States directly
affected, and many others indirectly affected),* and to examine the legal
effects and implications of it in three main areas: law of the sea, statehood
and protection of persons affected by sea-level rise.®

In selecting these areas, the members of the group started from identifying
the most relevant questions preoccupying States: “what are the legal
implications of the inundation of low-lying coastal areas and of islands upon
their baselines, upon maritime zones extending from those baselines and
upon delimitation of maritime zones, whether by agreement or adjudication?
What are the effects upon the rights of States in relation to those maritime
zones? What are the consequences for statehood under international law
should the territory and population of a State disappear? What protection do

! paragraph 1 of the syllabus.

2 See paragraph 3 of the syllabus, footnote 2.

3 See paragraph 14 of the syllabus: “This topic deals only with the legal implications of
sea-level rise. It does not deal with protection of environment, climate change per se,
causation, responsibility and liability.”

4 See paragraph 1 of the syllabus.

5 See paragraph 12 of the syllabus.
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persons directly affected by sea-level rise enjoy under international law?”"

2. Level of Support for the Topic and Previous Work of ILC
and of other Bodies

2.1. Level of Support for the Topic

Sea-level rise legal effects, as a topic to be included on the work programme
of the ILC, has enjoyed more and more support in the last years. While
campaigning for the ILC seat, from the direct contacts with various
diplomatic representatives, the author of this article noted the great interest
of many UN member States for this topic, and so the other colleagues from
the group which initiated the demarche of including it on the Long-Term
Work Programme of the Commission.

At the same time, as mentioned in the syllabus, during the 72" session of
the UN General Assembly, in October 2017, 15 delegations in the Sixth
Committee have asked its inclusion in the work programme of the
Commission, while other 9 mentioned its importance in their national
statements. Also during an informal meeting held on 26 October 2017, in
New York, at the Permanent Mission of Romania, 35 States which attended
showed a positive interest for the Commission to undertake this topic. More
to that, in January 2018, Micronesia has asked the Commission to take over
this topic, by sending a written request, with arguments, titled “Legal
Implications of Sea-level Rise”.?

During the 73 session of the UN General Assembly, the number of
supportive States increased. Out of 50 statements by delegations, during the
debates in the 6" Committee in October 2018, which mentioned the topic
following its inclusion by the ILC on its Long-Term Work Programme, 25
welcomed this decision of the Commission and asked for its inclusion on
the active agenda of the ILC,® 11 welcomed its inclusion on the Long-Term
Work Programme,* 6 expressed interest in the topic® and only 4 were

1 See paragraph 4 of the syllabus.

2 Se paragraphs 6-7 of the syllabus.

3 Australia, Canada, Colombia, Micronesia, Fiji, Gambia (on behalf of the African
Group), Vatican, Malawi, Marshall Islands (on behalf of the Pacific Forum), Monaco,
Mexico, Mauritius, Portugal, Papua New Guinea, Peru, Poland, New Zealand, Romania,
Samoa, Seychelles, Slovenia, South Africa, Bahamas (on behalf of CARICOM), Tonga,
Vietnam.

4 Denmark (also on behalf of Finland, Island, Norway, Sweden), Ecuador, Estonia,
Israel, Salvador, Sierra Leone, Indonesia, Republic of Korea, Togo, Uruguay, UK.

® Brazil, China, Italy, Japan, Thailand, Turkey.
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against, one delegation? expressed certain reservations, but without
opposing as such, and one delegation mentioned the topic without
qualifying its position.® But the number of supportive States is higher than
these figures, taking into account that some of the statements were made on
behalf of regional groups or bodies.

2.2. Previous Work of the ILC and of other Bodies

The Commission made some incidental references to the issue of sea-level
rise in its previous work: in the commentary to the draft articles on the
Protection of persons in the event of disasters, completed by the
Commission in 2016,* and in the Fourth Report on the Protection of the
atmosphere, examined during the 69" session of the Commission, in 2017
(after debates, the Commission decided to provisionally adopt a paragraph
in the preamble and another paragraph where sea-level rise is mentioned).®

At the same time, it is important to mention that the topic of the effects of
sea-level rise was by the International Law Association (ILA), in two of its
Committees: first in the ILA Committee on Baselines under the
International Law of the Sea, the work of which was finalised in 2012, and
in the dedicated Committee on International Law and Sea Level Rise,
created in 2012. The works of this Committee are still under way, but it
already finalised its research on the law of the sea and protection of people’s
implications of sea-level rise, while it continues its activity regarding
statehood.’

3. The Issues to be examined by the ILC

As already mentioned above, if included on the current agenda of the
Commission, the Study Group to be created will focus on three main areas:
legal effects of sea-level rise on the law of the sea, on statehood and on the
protection of persons affected by sea-level rise. As proposed by the five ILC
members who initiated the inclusion of the topic on the Long-Term Work

1 Cyprus, Czech Republic, Greece, Slovakia.

2 United States of America.

3 Permanent Court of Arbitration.

4 See paragraph 9 of the syllabus.

5 See paragraph 8 of the syllabus. On that occasion, the author of this paper asked for
the Commission to take over this topic separately, as a matter of priority. See the
intervention of Bogdan Aurescu (A/CN.4/SR.3357, Provisional summary record of the
3357th meeting. Held at the Palais des Nations, Geneva, on Friday, 12 May 2017, at 10
a.m. Contents: Protection of the atmosphere (continued). Provisional application of
treaties. Report of the Drafting Committee, p.3).

® See paragraphs 10 and 11 of the syllabus.
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Programme, the Commission excluded from the scope of examination by
the future Study Group not only the environmental issues, causation,
liability and responsibility, but it also stressed that: “The three areas to be
examined should be analysed only within the context of sea-level rise
notwithstanding other causal factors that may lead to similar consequences.
Due attention should be paid, where possible, to distinguish between
consequences related to sea-level rise and those from other factors.”!

Also, very importantly, paragraph 14 of the syllabus underlines that “this
topic will not propose modifications to existing international law, such as
the 1982 U.N. Convention on the Law of the Sea”.2

So, the issues to be examined by the Commission, regarding the law of the
sea implications of the sea-level rise were suggested as follows: (i) Possible
legal effects of sea-level rise on the baselines and outer limits of the
maritime spaces which are measured from the baselines; (ii) Possible legal
effects of sea-level rise on maritime delimitations; (iii) Possible legal effects
of sea-level rise on islands as far as their role in the construction of baselines
and in maritime delimitations; (iv) Possible legal effects of sea-level rise on
the exercise of sovereign rights and jurisdiction of the coastal State and its
nationals in maritime spaces in which boundaries or baselines have been
established, especially regarding the exploration, exploitation and
conservation of their resources, as well as the rights of third States and their
nationals (e.g., innocent passage, freedom of navigation, fishing rights); (v)
Possible legal effects of sea-level rise on the status of islands, including
rocks and on the maritime entitlements of a coastal State with fringing
islands; (vi) Legal status of artificial islands, reclamation or island
fortification activities under international law as a response/adaptive
measures to sea-level rise.®

The issues to be examined by the Commission on statehood were proposed
as follows: (i) Analysis of the possible legal effects on the continuity or loss
of statehood in cases where the territory of island States is completely
covered by the sea or becomes uninhabitable; (ii) Legal assessment
regarding the reinforcement of islands with barriers or the erection of
artificial islands as a means to preserve the statehood of island States against
the risk that their land territory might be completely covered by the sea or
become uninhabitable; (iii) Analysis of the legal fiction according to which,
considering the freezing of baselines and the respect of the boundaries
established by treaties, judicial judgments or arbitral awards, it could be

! See paragraph 14 of the syllabus.
2 1bid.
3 paragraph 15 of the syllabus.
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admitted the continuity of statehood of the island States due to the maritime
territory established as a result of territories under their sovereignty before
the latter become completely covered by the sea or uninhabitable; (iv)
Assessment of the possible legal effects regarding the transfer — either with
or without transfer of sovereignty — of a strip or portion of territory of a
third State in favour of an island State whose terrestrial territory is at risk of
becoming completely covered by the sea or uninhabitable, in order to
maintain its statehood or any form of international legal personality; (v)
Analysis of the possible legal effects of a merger between the island
developing State whose land territory is at risk of becoming completely
covered by the sea or uninhabitable and another State, or of the creation of a
federation or association between them regarding the maintenance of
statehood or of any form of international legal personality of the island
State.!

Regarding the issues related to the protection of persons affected by sea-
level rise, the syllabus mentions: (i) The extent to which the duty of States
to protect the human rights of individuals under their jurisdiction apply to
consequences related to sea-level rise; (ii) Whether the principle of
international cooperation be applied to help States cope with the adverse
effects of sea-level rise on their population; (iii) Whether there are any
international legal principles applicable to measures to be taken by States to
help their population to remain in situ, despite rising sea levels; (iv)
Whether there are any international legal principles applicable to the
evacuation, relocation and migration abroad of persons caused by the
adverse effects of sea-level rise; (vi) Possible principles applicable to the
protection of the human rights of persons displaced internally or that
migrate due to the adverse effects of sea-level rise.?

All these aspects need to be carefully considered and developed by the
Study Group during its work, if established by the Commission and if the
topic is included on its active agenda, hopefully starting with its 71°% session,
in 2019. It is to mention that the paper initially elaborated by the five
members of the ILC and presented to, and debated within the Commission’s
Working Group on the Long-Term Work Programme already tackled at
some length each of the three fields of interest presented in the syllabus, but,
for reasons of brevity, the syllabus only included the issues to be examined
without any other considerations.

! paragraph 16 of the syllabus.
2 paragraph 17 of the syllabus.
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4. Other Aspects reflected in the Syllabus

The remaining part of the syllabus focused on the method of work of the
Commission on this topic and on the fulfilment of the criteria for selection
of a new topic.

On the method of work, it is argued that the creation of a Study Group is the
best choice for this topic, taking into account the need for flexibility® in
approaching the subject and the complexity and variety of the facets of the
topic. Study Groups were already used in the past by the Commission, the
most successful example being the Study Group on the Fragmentation of
International Law (2002-2006).

The syllabus mentions that the Study Group will perform “a mapping
exercise of the legal questions raised by sea-level rise and its interrelated
issues, and it will analyze the existing international law, including treaty and
customary international law, in accordance with the mandate of the
International Law Commission, which is to perform codification of
customary international law and its progressive development.”? It is argued
further that “this effort could contribute to the endeavors of the international
community to respond to these issues and to assist States in developing
practicable solutions in order to respond effectively to the issues prompted
by sea-level rise”.

Then, the syllabus argues that the topic meets the requirements for selection
of a new topic, as set forth in the ILC Report of the 50™" session of 1998.*

First it is argued that the topic reflects the needs of States in respect of the
progressive development and codification of international law, since more
than a third of the existing States of the international community are likely
to be directly affected by the sea-level rise and are keenly interested in this
topic, and “there may be broader impacts to the international community at
large, since another large number of States are likely to be indirectly
affected by sea-level rise (for instance, by the displacement of people, the
lack of access to resources).” It is also stressed that “Sea-level rise has
become a global phenomenon, and thus creates global problems, impacting
in general on the international community of States as a whole” and that

! paragraph 19 of the syllabus.
2 paragraph 18 of the syllabus.
% Ibid.

4 Paragraph 21 of the syllabus.
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“this interest is shared by a variety of States, from very different geographic
locations, including landlocked countries, which shows the amplitude of the
States’ interest.”!

Second, it is mentioned that the topic benefits already from an emerging
State practice, especially with regard to issues related to the law of the sea
(such as maintaining baselines, construction of artificial islands, and coastal
fortifications) and the protection of persons affected by sea-level rise (such
as the relocation of local communities within the country or to other
countries, and the creation of humanitarian visa categories). It is also
mentioned that certain relevant practice exists, inter alia, in relation to
governments in exile as examples of maintaining statehood in absence of
control over territory.?

Third, it is noted that the topic is feasible “because the work of the Study
Group will be able to identify areas ripe for possible codification and
progressive development of international law and where there are gaps”, and

that “the aspects to be examined have a high degree of concreteness”.>

Last but not least, the syllabus stresses that that “it is beyond any doubt that
this topic (...) reflects new developments in international law and pressing
concerns of the international community as a whole.”

The Conclusion of the syllabus mentions the outcome of the work of the
Study Group: a Final Report, accompanied by a set of Conclusions.

5. Conclusion

The inclusion of the topic on Sea-level rise in relation to international law
on the Long-Term Work Programme of the ILC was an important step
forward, but it is only the beginning of a complex and challenging
endeavour of the Commission on that matter. It needs first to be included on
the active agenda of the ILC, at the same time with the creation of the Study
Group dedicated to this topic, and hope is that this will take place during its
71% session in 2019.

The increasing support for the inclusion of this topic on the agenda of the
ILC must be noted as well. But a very important materialization of this
support would be expressed through the concrete availability of States to

! See paragraph 22 of the syllabus.
2 See paragraph 23 of the syllabus.
3 See paragraph 24 of the syllabus.
4 See paragraph 25 of the syllabus.
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share examples of their practice relevant for the work of the ILC on this
topic.

Beyond the procedural steps, the decision of the ILC to take over this topic
has a certain significance, since it is a topic which responds to the needs and
interest expressed by a quite large number of UN member States. By
responding promptly to these expressions of needs and interest, the
Commission shows that it is willing and able to commit its energy to
contribute to finding solutions to issues of pressing concern for the
international community. This shows that the process of codification of
customary international law and its progressive development is not
decoupled from the actual developments and dynamism of international
relations and environment. From this perspective, the meaning of the
Commission’s decision to deal with this topic goes even beyond the
importance of taking over this topic per se, which is indeed a very
welcoming evolution in the activity of the ILC.
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