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Abstract: Rights-based climate litigation has become more and more
common in the recent two decades. However, plaintiffs encounter a
multitude of issues in building a successful claim. The present paper aims at
providing a critical overview of the most common challenges bringing such
a claim entails. It will mainly focus on existing case law for exemplification
of how the claims were built in both successful and unsuccessful climate
litigations. Standing, causation and the basis of the claim will be assessed in
turn in order to provide a way in which such issues are best addressed and
handled before a court. While the legal requirements for standing differ
from State to State, most of the times it is necessary that causation be
thoroughly established. When it comes to the basis of the claim, a breach of
the legal obligations assumed by States internationally needs to be
interpreted in the light of an infringement of a human right that resulted
from that breach. As such, due regard needs to be paid to the establishment
of all these requirements when trying to assert a violation of a human right
in a climate litigation case.

Key-words: climate litigation, human rights, standing, causation

1. Introduction

“Litigation has arguably never been a more important tool to push
policymakers and market participants to develop and implement effective

! Public International Law LL.M graduate. The opinions expressed in this paper are
solely the author’s and do not engage the institutions she belongs to.
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means of climate change mitigation and adaptation.”* However, as it can be
seen from the rights-based climate litigations until now, there are many
challenges in building a successful case before a court even when the
evidence is strong or irrefutable.

While this paper does not aim at exhausting the discussion on all potential
issues on this matter, it will provide an assessment of the three most
common challenges, in the author’s opinion. Looking at the relevant case
law for exemplification, it will firstly address the issues of standing and
causation and, secondly, the ones regarding the basis of the claim.

2. Standing and causation

Standing seems to be a leitmotif when it comes to obstacles in bringing such
a claim. For example, in the Juliana case, standing has been questioned on
eight occasions since its filing in 2015.2 Means of tackling this issue depend
on the national law of the State where the claim is brought and, therefore,
are to be dealt with on a case by case basis. As such, one can notice two
main different approaches.

2.1. Public interest litigation

The first one is standing based on public interest litigation. This is
recognized for example by the law of Pakistan where a rights-based climate
claim has successfully been brought in the Leghari case.® In justifying the
decision, the Court there made references to the violations of the rights of
the people of Pakistan in general and not only the plaintiff’s.*

2.2. Personal interest causality and the issue of causality

The second approach comes with an added challenge as, in this scenario,
national law requires personal interest as a basis for bringing a claim.® It
becomes, therefore, particularly demanding to design a successful claim as

1 M Burger, J Gundlach, A Kreilhuber, L Ognibene, A Kariukia and A Gachie: “The
Status of Climate Change Litigation: A Global Review” (UNEP and Sabin Center for
Climate Change Law at Columbia University 2017), p. 8.

2 Climate Case Chart “Juliana v  United States” (Available at:
<http://climatecasechart.com/case/juliana-v-united-states/> [accessed 07/05/19)).
Dismissing standing on 08/03/19, 02/01/19, 28/06/18, 22/05/18, 09/05/18, 05/09/17,
07/03/17 and 17/11/15.

3 Ashgar Leghari v. Federation of Pakistan (W.P. No. 25501/2015), Lahore High Court,
[Leghari].

4 Leghari, [6, 8].

> see for example: FSC 140 11 315, 11/04/2014.
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Climate Change’s effects are “global in scope.”! It affects the res communis
which, by their nature, belong to the all humankind, and thus, cannot be the
object of private property.2 As such, it is difficult to establish a personal
interest given the fact that a successful ruling would naturally benefit the
large public.

In cases where personal interest needs to be demonstrated, the hurdle lies on
establishing the causal link between the wrongful act of inadequately
contributing to climate change and the human rights violations.® There were
many cases, such as Washington Environmental Council v Bellon* and
Kivalina v. ExxonMobil Corporation® where standing was denied due to the
failure to prove this connection.

Additionally, the plaintiffs in KlimaSeniorinnen scientifically established
the causality between climate change and the likeliness of premature deaths
in older women.® However, their claim was dismissed twice for lack of
standing, the Federal Court identifying it as being an actio popularis, not a
personal interest one.’

Another interesting approach can be seen in cases such as Juliana, where
the claim, although being based on the public trust doctrine? was

! Un.org. (2019). Climate Change. [online] Available at: https://www.un.org/en/
sections/issues-depth/climate-change/ [Accessed 9/05/2019].

2 Brian Preston: “Recent climate litigation concerning environmental rights. Using
Constitutions to Advance Environmental Rights and Achieve Climate Justice”,
(26/02/2018).

3 Jacqueline Peel, Hari M. Osofsky: “A Rights Turn in Climate Change Litigation?”, 7:1
(CUP, Transnational Environmental Law, (2018), (p. 37-67), [Peel], p. 46.

4 Washington Environmental Council v. Bellon, 732 F.3d 1131, 1135 (9th Cir. 2013),
reh’g en banc denied, 741F.3d1075 (9th Cir. 2014).

5 Native Village of Kivalina v. ExxonMobil Corp., 663F.Supp.2d863, 881
(N.D.Cal.2009), aff’d on other grounds, 696 F.3d849 (9th Cir. 2012), cert. denied,
133S.Ct.2390 (2013).

& Swiss Senior Women for Climate Protection v Swiss Federal Council et al., filed 25
October 2016, English translation, [3] http://klimaseniorinnen.ch/wp-
content/uploads/2017/05/request KlimaSeniorinnen.pdf, [284], [Request]; see also WHO
<http://www.who.int/mediacentre/factsheets/fs266/en/>.

7 See KlimaSeniorinnen “Unofficial Translation of DETEC Reasoning” [2.1] (Available
at <http://klimaseniorinnen.ch/wp-content/uploads/2017/11/Verfuegung_ UVEK _
Abschnitt_C_English.pdf> [Accessed 10/05/2019]).

8 Juliana v United States of America, Opinion and Order [2016] The United States
District Court for the District of Oregon 6:15-cv-01517-TC US D Or, (2016), [Juliana].
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strategically brought by youths who could irrefutably evidence injury
caused by climate change.!

2.3. Causation beyond standing

Furthermore, another setback was offered in People v. Arctic Oil, where
Norway was sued by Greenpeace Nordic Association and Natur og Ungdom
for granting oil drilling licenses in the Barents Sea to thirteen companies.?
Standing was indeed not an issue in the case but failure to observe causation
can be interestingly inferred.

The case relied on the violation of Article 112 of the Norwegian
Constitution which proscribes for the right of current and future generations
to a healthy environment “where production ability and diversity are
preserved.”® The Oslo District Court found, similarly to the Urgenda case,*
that the Norwegian Constitution indeed protects the right to a healthy
environment, however, in the end, it reached the conclusion that Norway
was not in breach of such a duty to protect.®

The Court based its decision on the argument that Article 112 does not
apply extraterritorially as the oil extracted in Norway will be exported to
other countries and thus, the Carbon Dioxide (CO) emissions will take place
abroad. It claimed that it “cannot see that the duty to assess impacts includes
climate consequences of CO emissions from oil and gas exported abroad or
therefore the costs of such emissions.”® This decision raises a lot of
questions, as it seems not only contradictory in itself, but it also clashes with
the current tendencies in Europe and the world regarding climate litigation.

! Such as having their homes swept away by rising sea levels, flooding, or
desertification, all linked to Climate Change; see Epps, Garrett: "The Government Is Trying
to Silence 21 Kids Hurt by Climate Change", The Atlantic, Retrieved (24/10/2018).

2 The legal written submission to Oslo District Court (October 18th, 2016) against the
decision of the 23rd licensing round (unofficial translation), [The People v. Arctic Oil
Written submission].

3 Constituent Assembly at Eidsvoll, the Norwegian Constitution, (17/05/1814, amended
in 05/2018), Article 112.

4 Stichting Urgenda v. Government of the Netherlands (Ministry of Infrastructure and
the Environment), Rechtbank Den Haag C/09/456689/HA ZA 13-1396, [Urgenda].

5 Greenpeace International. (2019). Decision made in case against Arctic Oil in
Norway: Right to a healthy environment acknowledged. [online] Available at:
https://www.greenpeace.org/international/press-release/11705/decision-made-in-case-
against-arctic-oil-in-norway-right-to-a-healthy-environment-acknowledged/ [Accessed
9/05/2019].

& The People v. Arctic oil, Judgement, [16-166674TVI-OTIR/06, 4/01/2018], District
Court of Oslo, (unofficial translation), p. 45.
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Whilst this is an issue of extraterritoriality of human rights related
obligations, in the author’s opinion, it also depicts the difficulty of the Oslo
Court to thoroughly understand the concept of causality in the Climate
Change regime. The export and use of oil in other States will increase global
CO emissions which will lead to the increase of global Climate Change that
will eventually have its impact on Norway and its people.

Thus, standing creates one of the biggest challenges in rights-based climate
litigation. One must pay attention to the legal system where the claim is
brought and, regardless, apparently, whether or not it requires personal
interest, causation must be thoroughly established.

3. Basis of the claim

Another detail to carefully take into consideration is choosing the basis of
the claim. Consequently, plaintiffs need to focus on the violation of their
human rights as a result of the State breaching its international
environmental law obligations and not only on the breaches of the latter.

To exemplify, in KlimaSeniorinnen, the older women alleged violations of
their constitutional right to life,! and their rights under the European
Convention on Human Rights.? The plaintiffs in Carbon Majors claimed
breaches of the rights to life, to the highest attainable standard of physical
and mental health, to food, to water, to adequate housing, and to self-
determination resulting from the adverse impacts of climate change.® A
similar claim was brought by the Inuit people.* People v. Arctic Oil case®
relied on the violation of the above mentioned Article 112 of the
Norwegian, this being the first time where this article was used in a high-
level court case.

All of these human rights violations occurred due to failure by the
governments to fulfil their obligations under international environmental

! Federal Constitution of the Swiss Confederation (SR [Classified Compilation of
Federal Legislation] 101).

2 Council of Europe, European Convention for the Protection of Human Rights and
Fundamental Freedoms ETS 5 (Adopted 4/11/1950, in force 03/09/1953).

3 Republic of the Philippines, Commission on Human Rights, Petition requesting for
investigation of the responsibility of the Carbon Majors for human rights violations or
threats of violations resulting from the impacts of climate change, CHR-NI-2016-0001, p.
7.

4 Simone Vezzani: “The Inuit Tapiriit Kanatami II Case and the Protection of
Indigenous Peoples’ Rights: A Missed Opportunity?”, e-Journal, European Papers, p. 308-
309.

® The People v. Arctic Qil Written submission, p. 39-40.
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law, be them enshrined in the Paris Agreement! or other international
treaties.

Moreover, claims with the purpose of judicial review are unlikely to succeed
as national laws are consistent in denying their admissibility.? Governments
usually raise objections in this regard.® This is why it is advisable that the
plaintiffs only use the State’s international obligations existing under the
relevant framework to interpret its duties under its constitutional law and
other human rights treaties.*

This was intelligently done in Urgenda, Juliana, KlimaSeniorinnen where
the courts decided that the disputes actually dealt with violations of human
rights as a consequence of climate change® and were within the scope of the
judiciary® as they were challenging administrative acts and how the existing
framework was implemented rather than purely legislative acts.’

However, Massachusetts v EPA was a successful case despite dealing with
the failure of the federal US government to legislate carbon dioxide and
other greenhouse gases emissions.® The US Supreme Court concluded that
the Environmental Protection Agency (EPA) breached its responsibility to
protect rights due to denial of their rulemaking petition.®

Consequently, the issues depicted illustrate the complexity of such claims
and the diversity of possible approaches. However, notably, it is usually the
right to life that is brought into question.

4. Conclusion

L UNFCC Paris Agreement on Climate Change C.N.63.2016. TREATIES-XXVII.7.d
(4/11/20186).

2 See for example, Federal Constitution of the Swiss Confederation of 18 April 1999,
Article 190.

3 See for example: Urgenda.

4 Bihr et al “KlimaSeniorinnen: lessons from the Swiss senior women’s case for future
climate litigation” 9 Journal of Human Rights and the Environment 2, [Bahr], p. 218.

5 Urgenda, [4.95].

6 Juliana, [16].

" Request to stop omissions in climate protection pursuant to Art.25a APA and Art.6
paral and 13 ECHR, <http://klimaseniorinnen.ch/wp-content/uploads/2017/05/
request_KlimaSeniorinnen.pdf>.

8 Massachusetts v. E.P.A., 549 U.S. 497, 499 (2007) [Massachusetts v. E.P.A].

® Massachusetts v. E.P.A, p. 12-23.
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From the abundance of cases dealing with climate change and human rights,
it results that such litigations are not “entirely new phenomenon.”!
Surveying the previous litigation attempts, one cannot help but notice the
difficulties in building a successful rights-based climate claim and the
needed versatility in making such a case happen. To meet all these
requirements, standing, causations and an appropriate basis of the claim, due
consideration must be given to national systems, evidence, the strictness of
law and, ultimately, the willingness of the relevant court to dive into the
complexity of the matters posed.

Despite all these hurdles, it has been stated that the adverse effects climate
change has on the enjoyment of human rights should be considered the most
convincing argument to determine action to address the issue in court.?
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