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1. Introduction

The first part of this Article referred to the remedy of compensation,
as interpreted before the International Court of Justice by the parties
involved in the Case Concerning Certain Activities carried out by Nicaragua
in the Border Area between Costa Rica and Nicaragua. This second part of
the Article will address the same remedy through the perspective of the
Judgment of the International Court of Justice. The Court referred to several
concepts which are related to the interpretation of reparation in general and
to compensation for environmental damage in particular. This Article shall
describe and critically assess these notions.

' Teaching Assistant, University of Bucharest-Faculty of Law, Bucharest Romania. PhD
(University of Geneva, Switzerland). The opinions expressed in this paper are solely the
author’s and do not engage the institution he belongs to.
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2. The Judgment of the International Court of Justice
2.1. The primacy of restitution in kind

The judgment of the International Court of Justice contains a chapter
dedicated to the “Legal Principles Applicable to the Compensation Due to
Costa Rica”. It is within this chapter that the Court addressed the issue of
the primacy of restitution in kind in international law. As such, the Court
concluded as follows:

“The Court has held that compensation may be an appropriate
form of reparation, particularly in those cases where
restitution is materially impossible or unduly burdensome !

The prevalent view with respect to restitution in kind as a remedy of
international law is indeed that the finding of the Court in the Chorzow
Factory Case confirms the circumstance that restitution in kind is the
primary remedy in international law and that it should be given a preference
when deciding upon reparation. In this view, compensation would be a
secondary remedy, in the sense that it should be granted only if restitution in
kind is impossible.

Authors argue that the framework of remedies before the International Court
of Justice “presupposes a hierarchy of remedies, one being higher in the
scale than another. It is possible to establish such a hierarchy on the
basis of the importance of a remedy” °. Thus, restitutio in integrum
would be at the top of the hierarchy, followed by specific performance, and
then damages (which includes the lesser concept of compensation) which
are followed by satisfaction and, finally, the declaratory judgment.

The fact that restitution in kind is considered the primary remedy in
international law is further confirmed by its inclusion in the ILC Articles on
Responsibility of States for Internationally Wrongful Acts,’ which mirror
the approach of the Permanent Court in the Chorzow Factory Case, and,
subsequently the manner in which the International Court approached the
issue in the Case Concerning Certain Activities carried out by Nicaragua in
the Border Area between Costa Rica and Nicaragua. As such, Article 35"

' Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, 12.

® Chittharanjan Felix Amerasinghe, Jurisdiction of Specific International Tribunals
(Martinus Nijhoff 2009)178.

3 Hereinafter referred to as the “ILC Articles”.

* Article 35: “Restitution A State responsible for an internationally wrongful act is
under an obligation to make restitution, that is, to re-establish the situation which existed
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and Article 36' of the ILC Articles on Responsibility of States for
Internationally Wrongful Acts confirm the view that the International Court
undertook.

Even if various views which favour the primacy of restitution in kind exist,
the main issue regarding the primacy of restitution in kind is that authors
also generally agree that this primacy is not necessarily reflected in practice,
as states rarely request restitution in kind. Certain cases that the
International Court of Justice has resolved “highlight dramatically the
uncertainties as to the availability of restitution in international law ™

Referring to the obiter dictum of the Chorzow Factory Case’, authors have
argued that restitution in kind is available before the International Court of
Justice. Some go even further to argue that “the Permanent Court of
International Justice implied that restitution is the normal form of
reparation and that indemnity could only take its place if restitution is not
available’. Restitution in kind has been referred to as being “the ideal form
of reparation ), being the sole manner in which the status quo ante could be
fully restored.

The two above-mentioned perspectives relating to the availability and scope
of restitution in kind as a remedy before the International Court of Justice
represent an interesting compromise between theory and practice: in theory,
nothing appears to prohibit restitution in kind, while in practice several
hurdles appear. A strict interpretation of the Chorzow Factory Case
dictum might lead to infringing the right of a state to elect the manner in
which reparation should be granted.

Even if the judgment in the Chorzow Factory Case established that
restitution in kind is the primary remedy in international law, the

before the wrongful act was committed, provided and to the extent that restitution: (a) is
not materially impossible; (b) does not involve a burden out of all proportion to the benefit
deriving from restitution instead of compensation.”

! Article 36(1): “The State responsible for an internationally wrongful act is under an
obligation to compensate for the damage caused thereby, insofar as such damage is not
made good by restitution.”

* Christine Gray, ‘The Choice between Restitution and Compensation’ (1999) 10:2 EJIL
413.

? Case Concerning the Factory at Chorzow (Germany v Poland) (Merits) [1928] PCIJ
Rep Series A No 17.) pp. 27-28.

* Eduardo Jiménez de Aréchaga and Attila Massimiliano Tanzi, ‘International State
Responsibility’ in Mohammed Bedjaoui (Ed), International Law: Achievements and
Prospects (Martinus Nijhoff Publishers 1991) 369.

> René Lefeber, Transboundary Environmental Interference and the Origin of State
Liability (Kluwer Law International 1996), 133.
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restoration of the status quo ante, as such, is in most cases impossible,'
and “one of the problems in establishing the primacy of restitution is the
large gap between practice and theory »2_ Thus, the principles stated in the
Chorzow Factory Case appear at times abandoned” in practice.

As such, the conclusion of the International Court of Justice in the Case
Concerning Certain Activities carried out by Nicaragua in the Border Area
between Costa Rica and Nicaragua that compensation should be awarded
“particularly” in the cases in which restitution in kind is materially
impossible to award or is too burdensome, is not necessarily accurate. As
such, compensation should be viewed independently, on a case by case
basis, without the limitations suggested by the ILC with respect to the
primacy of restitution. The conclusion of Judge Bhandari that “the Court
did not elaborate any further’” on this issue has merit, as the Court could
have further clarified the manner in which restitution in kind and
compensation.

2.2. The burden of proof and valuation related to compensation

Within the same chapter related to the “Legal Principles applicable to
Compensation”, the Court had two main conclusions related to the issue of
the burden of proof. As such, the International Court of Justice firstly
concluded as follows:

“The Court recalls that, “as a general rule, it is for the party
which alleges a particular fact in support of its claims to prove
the existence of that fact”. Nevertheless, the Court has
recognized that this general rule may be applied flexibly in
certain circumstances, where, for example, the respondent may
be in a better position to establish certain facts’”

' René Lefeber, Transboundary Environmental Interference and the Origin of State
Liability (Kluwer Law International 1996), 133.

* Christine Gray, ‘The Choice between Restitution and Compensation’ (1999) 10:2 EJIL
416.

3 James Crawford, State Responsibility: The General Part (CUP 2013), 506-536, 518.

* Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Separate Opinion of Judge Bhandari, 1.

> Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, 12.
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Indeed, it is generally established that the burden of proof rests with the
entity that submits a positive assertion, as the maxim actori incumbit
probatio provides. However, it is interesting to note that the International
Court of Justice expressly mentioned within the Diallo Case that it has the
possibility to determine the amount of compensation by analysing the
arguments of the responding state as well, accepting that the applicant might
have material difficulties in assessing certain situations. Therefore, even if
the applicant had the burden of proof with respect to the amounts of
compensation, the Court considered that this burden is not absolute and that
it has the power to determine the amounts. Thus, the Court recognized that
“the abruptness of Mr. Diallo’s expulsion may have diminished the ability
of Mr. Diallo and Guinea to locate certain documents, calling for some

flexibility by the Court in considering the record before it”.!

Further referring to the Ahmadou Sadio Diallo Case, the Court also
concluded as follows with respect to the valuation of compensation:

“In respect of the valuation of damage, the Court recalls that
the absence of adequate evidence as to the extent of material
damage will not, in all situations, preclude an award of
compensation for that damage. For example, in the Ahmadou
Sadio Diallo case, the Court determined the amount of
compensation due on the basis of equitable considerations.””

This finding of the Court partially represents the finding from the Diallo
Case with respect to granting compensation through the application of
equity. In the Diallo Case the Court indeed determined that the amount of
compensation can be valuated as such, but restricted its reasoning to
valuating moral damages and not compensation in general.

As such, the judgment of the International Court in the Diallo Case is
relevant for the interpretation and clarification of compensation due to the
fact that it made a clear distinction between material and non-material
damage. The Diallo case is one of the very few cases in which the
International Court has granted compensation both with respect to material
and to non-material damage. The judgment of the Court in the Diallo Case is
further relevant, not only because it considered the availability of non-
material damages but also through the perspective of its approach towards
their quantification. In this respect, the Court concluded as follows:

" Amahdou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo)
Compensation, Judgment, 1.C.J. Reports 2012, p. 324, 12.

% Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, 12.
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“Arbitral tribunals and regional human rights courts have
been more specific, given the power to assess compensation
granted by their respective constitutive instruments. Equitable
considerations  have  guided their  quantification of
compensation for non-material harm. For instance, in
Al-Jedda v. United Kingdom, the Grand Chamber of the
European Court of Human Rights stated that, for determining
damage,

“[i]ts guiding principle is equity, which above all involves
flexibility and an objective consideration of what is just, fair
and reasonable in all the circumstances of the case, including
not only the position of the applicant but the overall context in
which the breach occurred” (application No. 27021/08,
judgment of 7 July 2011, ECHR Reports 2011, para. 114).”"

Due to the above-mentioned arguments, the Court awarded the amount of
USD 85,000 to Guinea, based on equity and reasonableness. The reasoning
for which the Court concluded that the said amount is equitable took into
consideration the number of days that Mr. Diallo was detained?, the fact that
Mr. Diallo was detained without being provided with the reasons for the
incarceration®, the fact that he was not allowed to seek remedies for the
incarceration®, that he was detained for an unjustifiably long period pending
expulsion, that he was made the object of accusations that were not
substantiated and that he was wrongfully expelled from the country where
he had resided for 32 years and where he had engaged in significant
business activities.’

Authors have argued that the above-mentioned analysis of the Court was not
necessarily sufficient for the determination of the said quantum of
compensation for moral damages and considered this circumstance
regrettable.6 It can be considered that the Court performed a thorough
analysis of the practice of international courts and tribunals to determine the
amount that was due to Guinea.” Thus, even if non-material damages are

' Amahdou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo)
Compensation, Judgment, 1.C.J. Reports 2012, p. 324, 15.

% ibid. p. 11.

> ibid.

* ibid.

> Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), 1CJ
Pleadings, Application Instituting Proceedings, 7.

% James Crawford, State Responsibility: The General Part (CUP 2013), 506-536, 521.

" Amahdou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo)
Compensation, Judgment, I.C.J. Reports 2012, p. 324, 15.
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difficult to assess “international courts and tribunals recognize that such
damages are very real”." The International Court of Justice confirmed this
view through the Diallo Case.

The International Court of Justice in the Case Concerning Certain Activities
carried out by Nicaragua in the Border Area between Costa Rica and
Nicaragua seems to take a step forward from its finding in the Diallo Case
and to confirm that equity can be used as a method for the determination of
material damages as well.

2.3. Compensation for environmental damages

It should be firstly noted that both parties agreed upon the circumstance that
environmental damage is compensable under international law. As such
Costa Rica argued that “it is “settled” that environmental damage is
compensable under international law’” and Nicaragua did “not contest
Costa Rica’s contention that damage to the environment is compensable. »3

Analysing the arguments of both parties with respect to environmental
damage being compensation the International Court of Justice concluded as
follows in this respect:

“The Court is therefore of the view that damage to the
environment, and the consequent impairment or loss of the
ability of the environment to provide goods and services, is
compensable under international law. Such compensation may
include indemnification for the impairment or loss of
environmental goods and services in the period prior to
recovery and payment for the restoration of the damaged
environment.”’

However, even if both parties, and the Court as well, agreed and
respectively concluded that compensation is applicable for environmental
harm, the methodology used to valuate such compensation differed. As

" Rutsel Silvestre J Martha, The Financial Obligation in International Law (OUP 2015)
98.

* Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, 12.

3 -

Ibid.
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such, the parties had different views regarding the manner in which the
Court should appreciate the interpretation of compensation in this respect.

On one hand, Costa Rica concluded that the “ecosystem services approach”
method should be used by the Court when analysing compensation for
environmental harm. As such, Costa explained its arguments as follows:

“the value of an environment is comprised of goods and
services that may or may not be traded on the market. Goods
and services that are traded on the market (such as timber)
have a “direct use value” whereas those that are not (such as
flood prevention or gas regulation) have an “indirect use
value”. In Costa Rica’s view, the valuation of environmental
damage must take into account both the direct and indirect use
values of environmental goods and services in order to provide
an accurate reflection of the value of the environment. In order
to ascribe a monetary value to the environmental goods and
services that Nicaragua purportedly damaged, Costa Rica uses
a value transfer approach for most of the goods and services
affected. Under the value transfer approach, the damage
caused is assigned a monetary value by reference to a value
drawn from studies of ecosystems considered to have similar
conditions to the ecosystem concerned. »!

On the other hand, Nicaragua submitted that a “replacement value’” method
should be used by the International Court of Justice when assessing
compensation for environmental damage. As such Nicaragua submitted the
following argument in this respect:

“Nicaragua considers that Costa Rica is entitled to
compensation ‘“to replace the environmental services that
either have been or may be lost prior to recovery of the
impacted area”, which it terms the “ecosystem service
replacement cost” or ‘“replacement costs”. According to
Nicaragua, the proper method for calculating this value is by
reference to the price that would have to be paid to preserve

' Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.

Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, I.C.J. Reports 2015, p. 665, 15.
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an equivalent area until the services provided by the impacted
area have recovered.”’

The international Court of Justice did not choose between the two methods
that were suggested by the parties and rather decided to reach a compromise
between the two arguments. As such, the Court concluded that “the
valuation methods proposed by the Parties are sometimes used for
environmental damage valuation in the practice of national and
international bodies, and are not therefore devoid of relevance to the task at
hand. However, they are not the only methods used by such bodies for that
purpose”” Even if the Court decided to take a different path that the ones
suggested by the parties, it decided to ‘“take into account the specific

. . 3
circumstances and characteristics of each case’”.

After rejecting both above mentioned methods of both parties, the Court
decided to accept the modified version of a third method submitted by
Nicaragua, the “corrected analysis” method, The Court, however, made its
own further adjustments to this manner of valuating compensation..

Firstly, the Court rejected the arguments that were submitted by Costa Rica
through which it requested that an appropriate calculation of the loss would
have to consider a period of 50 years of recovery of the ecosystem. The
Court considered as follows in this respect:

“In respect of the valuation proposed by Costa Rica, the Court
has doubts regarding the reliability of certain aspects of its
methodology, particularly in light of the criticism raised by
Nicaragua and its experts in the written pleadings. Costa Rica
assumes, for instance, that a 50-year period represents the
time necessary for recovery of the ecosystem to the state prior
to the damage caused. However, in the first instance, there is
no clear evidence before the Court of the baseline condition of

"bid. p. 16.
? Ibid. p. 17.
3 Ibid.
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the totality of the environmental goods and services that
existed in the area concerned prior to Nicaragua'’s activities »!

As such, the Court concluded that “different components of the ecosystem
require different periods of recovery and that it would be incorrect to assign
a single recovery time to the various categories of goods and services
identified by Costa Rica.”” As such, the Court considered that fifty years
cannot be considered as a relevant period for each claim submitted by Costa
Rica.

Furthermore, the Court also concluded that Nicaragua’s submission was
incorrect as well, as such:

“In the view of the Court, Nicaragua’s valuation of US$309
per hectare per year must also be rejected. This valuation is
based on the amount of money that Costa Rica pays
landowners and communities as an incentive to protect habitat
under its domestic environmental conservation scheme.
Compensation for environmental damage in an internationally
protected wetland, however, cannot be based on the general
incentives paid to particular individuals or groups to manage
a habitat.””

Given this argumentation the Court concluded that it will undertake a
different approach, by combining, to a certain degree the two methods
suggested by the parties. Thus, the Court concluded that:

“The Court considers, for the reasons specified below, that it
is appropriate to approach the valuation of environmental
damage from the perspective of the ecosystem as a whole, by
adopting an overall assessment of the impairment or loss of
environmental goods and services prior to recovery, rather
than attributing values to specific categories of environmental

' Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, 22.

> Ibid.

* Ibid.
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goods and services and estimating recovery periods for each of
)J]
them.

3. Conclusion

The impact that the judgment of the International Court of Justice in the
Case Concerning Certain Activities carried out by Nicaragua in the Border
Area between Costa Rica and Nicaragua should not be underestimated. It is
indeed the first case in which the Court concluded, as a matter of principle
that environmental damage is compensable. As such, the Court’s finding
could be established in the future as a veritable obiter dictum:

“However, it is consistent with the principles of international
law governing the consequences of internationally wrongful
acts, including the principle of full reparation, to hold that
compensation is due for damage caused to the environment, in
and of itself, in addition to expenses incurred by an injured
State as a consequence of such damage.””

The Judgment of the Court has been criticized, to a certain degree, through
the Separate Opinions of the Judges participating in the process of
deliberation. First, Judge Cancado Trindade mentioned that “The Court’s
reasoning is, to my mind, far too strict, this being the first case ever in
which it is called upon to pronounce on reparations for environmental
damages. Its outlook should have been much wider, encompassing also the
consideration of restoration measures, and distinct forms of reparation,
complementary to compensation”3. Second, Judge Bhandari submitted
relevant clarifications regarding the interaction between restitution in kind
and compensation and, further, the reasons for the latter was preferred as a
remedy’. However, even if the Judgment of the Court could have indeed

' Ibid.

* Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, 12.

? Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Separate Opinion of Judge Cangado Trindade, 1.

* Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Separate Opinion of Judge Bhandari, 1.
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been more substantiated, as this case is indeed the “cas d’espece on
reparations for environmental damages™, as Judge Trindade correctly
observed, it will produce a positive impact on the interpretation and
clarification of reparation in general and compensation in particular.

' Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.

Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Separate Opinion of Judge Cangado Trindade, 1.
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