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Abstract: At its fifty-ninth session, in 2007, the UN International 

Law Commission (ILC) decided to include the topic “Immunity of State 

officials from foreign criminal jurisdiction” in its current programme of 

work. Since then, two Special Rapporteurs have been successively appointed 

– Mr. Román A. Kolodkin and Mrs. Concepción Escobar Hernández. This 

paper presents mainly the views related to the exceptions to immunity of 

State officials from foreign criminal jurisdiction, as they are reflected in the 

Special Rapporteurs` reports and the work of the Commission. 
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1. Introduction  

Considering that this year, on 18th April, Mrs. Concepción Escobar 

Hernández submitted the seventh report on immunity of State officials from 

foreign criminal jurisdiction and the work of the Commission on the topic is 

in full swing, also bearing in mind that the fight against impunity of 

perpetrators of serious crimes in international context intensified, it could be 

useful to draw some intermediate conclusions concerning the exceptions to 

this type of immunity. 

In order to have an as clear as possible image of the debate at this stage, we 

will take into account the Special Rapporteurs` reports, the draft articles 

provisionally adopted by the Commission, incident jurisprudence, States` 

reactions and scholars` opinions concerning the topic. 

Essentially, the purpose of this study is to identify whether or not, at this 

moment in time, there are enshrined in international law exceptions to 

immunity of State officials from foreign criminal jurisdiction. To do so, we 

                                                             
1 Graduate of Faculty of Law, University of Bucharest, with master's degree in Public 

International Law, roscadaniela@drept.unibuc.ro. The opinions expressed in this paper are 
solely the author’s and do not engage the institution she belongs to. 
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will analyze the relation between the sphere of immunity of State officials 

from foreign criminal jurisdiction and the sphere of exceptions to it (more 

precisely, whether or not international crimes can be committed in an 

official capacity), potential exceptions to immunity of State officials from 

foreign criminal jurisdiction of substantial nature and waiver of immunity as 

a form of exception of procedural nature. 

 

2. Relation between the sphere of immunity of State officials 

from foreign criminal jurisdiction and the sphere of the 

exceptions to it. General Organization of the Paper 

In order to analyze whether there are or not exceptions to immunity of State 

officials from foreign criminal jurisdiction, firstly, it is necessary to 

establish that the acts referred to were covered by immunity at the 

beginning. 

According to international customary law, immunity ratione materiae is 

activated only in relation with acts performed in an official capacity. Thus, 

to determine if it applies to a concrete act, it is necessary to establish that the 

act in question was performed in an official capacity. In this regard, we have 

to identify the criteria to take into consideration when it comes to qualify an 

act as being performed in an official capacity. We have to mention that these 

criteria are, in principle, irrelevant in relation to immunity ratione personae, 

because, according to international customary law, this type of immunity 

covers acts performed both in an official and in a private capacity. 

Related to the criteria above mentioned, the Special Rapporteur Kolodkin 

noted that the “classification of the conduct of an official as official conduct 

does not depend on the motives of the person or the substance of the 

conduct. The determining factor is that the official is acting in a capacity as 

such. The concept of an “act of an official as such”, i.e. of an “official act”, 

must be differentiated from the concept of an “act falling within official 

functions”. The first is broader and includes the second”.1 He also 

mentioned that “there can scarcely be grounds for asserting that one and 

the same act of an official is, for the purposes of State responsibility, 

attributed to the State and considered to be its act, and, for the purposes of 

immunity from jurisdiction, is not attributed as such and is considered to be 

only the act of an official. The issue of determining the nature of the conduct 

of an official – official or personal – and, correspondingly, of attributing or 

not attributing this conduct to the State, must logically be considered before 

                                                             
1 Second report of the Special Rapporteur Román A. Kolodkin on Immunity of State 

officials from foreign criminal jurisdiction, A/CN.4/631, 2010, p. 425, para. 94(d). 
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the issue of the immunity of the official in connection with this conduct is 

considered”.1 

The definition of an “act performed in an official capacity” proposed by the 

Special Rapporteur Escobar Hernández is the following:  

“an “act performed in an official capacity” means an act 

performed by a State official exercising elements of the 

governmental authority that, by its nature, constitutes a 

crime in respect of which the forum State could exercise its 

criminal jurisdiction”.2  

Out of it, we can extract the features of an act performed in an official 

capacity, as the current Special Rapporteur views it, in the context of her 

work: “(i) act of a criminal nature; (ii) act performed on behalf of the State; 

(iii) act involving the exercise of sovereignty and elements of the 

governmental authority”.3 

Nevertheless, the draft article was provisionally adopted by the Commission 

as it follows: 

 “an “act performed in an official capacity” means any act 

performed by a State official in the exercise of State 

authority”.4  

It seems that this wording represents the common ground, meeting the views 

expressed on the matter. 

It was highlighted that “ultimately whether an act is to be considered one 

“performed in an official capacity” will depend on the facts of each case. It 

is not a question amenable to detailed prescriptive statements. Discerning 

the line between an official’s official and private capacities can be a subtle 

task of factual appreciation, although it can also be made more complicated 

than it need be”.5 

Once outlined the criteria to take into consideration to qualify an act as 

being performed in an official capacity, we can analyze whether an 

international crime can be committed in such a capacity. 

                                                             
1 Ibidem, para. 94(c). 
2 Fourth report of the Special Rapporteur Concepción Escobar Hernández on Immunity 

of State officials from foreign criminal jurisdiction, A/CN.4/686, 2015, p. 55, para. 127. 
3 Idem, p. 42, para. 95. 
4 Report of the Drafting Committee, A/CN.4/L.865, 2015. 
5 Roger O`Keefe, Immunity Ratione Materiae from Foreign Criminal Jurisdiction and 

the Concept of “Acts Performed in an Official Capacity”, p. 10 
(https://rm.coe.int/1680097836.pdf - accessed 7 July 2019). 
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It is commonly accepted that genocide,1 enforced disappearance2 and 

apartheid3 are international crimes or crimes under international law. Also, 

when provisionally adopting the draft article 7 – Crimes under international 

law in respect of which immunity ratione materiae shall not apply – the 

Drafting Committee included in the category of crimes under international 

law genocide, crimes against humanity, war crimes, crime of apartheid, 

torture and enforced disappearance.4 Thus, in the present analysis, we will 

refer to these crimes. 

With regards to the relation between the sphere of immunity of State 

officials from foreign criminal jurisdiction and the sphere of international 

crimes, as potential exceptions to it, “it has been argued that international 

crimes cannot under any circumstances be regarded as “acts performed in 

an official capacity” or benefit from immunity. The opposing view holds that 

international crimes are acts performed in an official capacity and are 

therefore covered by immunity. An intermediate position is that, while 

international crimes have been viewed as acts performed in an official 

capacity, they cannot, by their nature, be regarded as benefiting from 

immunity. Lastly, in some cases it has been argued that international crimes 

cannot benefit from immunity without some pronouncement being made as 

to whether or not they are acts performed in an official capacity”.5 

Nevertheless, considering the definitions of the international crimes 

provided by the relevant conventions,6 it could be, prima facie, concluded 

that those acts could be committed in an official capacity, because, in the 

case of torture and enforced disappearance, the provisions make express 

reference to agents of the public authority or agents of the State as 

perpetrators; in the case of  crime of apartheid, actus reus includes, in 

certain conditions, the adoption of legislative measures, that is only the 

                                                             
1 Preamble of the Convention on the Prevention and Punishment of the Crime of 

Genocide (9 December 1948). 
2 Preamble of the International Convention for the Protection of All Persons from 

Enforced Disappearance (20 December 2006). 
3 Preamble of the International Convention on the Suppression and the Punishment of 

the Crime of Apartheid (30 November 1973). 
4 Report of the Drafting Committee, A/CN.4/L.893, 2017. 
5 Fourth report of the Special Rapporteur Concepción Escobar Hernández on Immunity 

of State officials from foreign criminal jurisdiction, A/CN.4/686, 2015, p. 53, para. 121. 
6 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (10 December 1984), art. 1; International Convention for the Protection of All 

Persons from Enforced Disappearance (20 December 2006), art. 2; International 

Convention on the Suppression and the Punishment of the Crime of Apartheid (30 

November 1973), art. II(c), (d); Rome Statute of the International Criminal Court (17 July 
1998), art. 7 – Crimes against humanity, 8 – War crimes. 
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privilege of the State`s authorities; also, in order to meet the conditions 

referred to in the Rome Statute – acts committed as part of a widespread or 

systematic attack or as part of a plan or policy or as part of a large-scale 

commission of such crimes – it appears as necessary the involvement of a 

State official effectively able to orchestrate such plans or policies. 

In this regard, the Special Rapporteur Kolodkin noted that “immunity 

ratione materiae extends to ultra vires acts of officials and to their illegal 

acts; immunity ratione personae (…) extends to illegal acts performed by an 

official both in an official and in a private capacity, including prior to 

taking office”.1 These assertions could be interpreted as it is possible to 

commit international crimes in an official capacity and those acts would be 

covered both by immunity ratione personae and ratione materiae.  

The current Special Rapporteur pointed out that “the conclusion that an 

international crime cannot be regarded as an act performed in an official 

capacity is based on the assumption that such crimes cannot be committed 

in exercise of elements of the governmental authority or as an expression of 

sovereignty and State policies. However, the argument that torture, enforced 

disappearances, extrajudicial killings, ethnic cleansing, genocide, crimes 

against humanity and war crimes are devoid of any official or functional 

dimension in relation to the State is at odds with the facts. Indeed, as has 

been highlighted on many occasions, including in the work of the 

International Law Commission, such crimes are committed using the State 

apparatus, with the support of the State, and to achieve political goals that, 

regardless of their morality, are those of the State. Such crimes are on many 

occasions committed by “State officials”, within the meaning given to this 

term for the purposes of the topic under consideration. Furthermore, the 

participation of State officials is an essential element of the definition of 

some forms of conduct characterized as international crimes under 

contemporary international law”.2  

Also, she noted that “the assertion that an international crime cannot be 

considered as having been performed in an official capacity could 

perversely, and doubtless unintentionally, give rise to an understanding of 

international crimes as acts that are not attributable to the State and can 

only be attributed to the perpetrator. The potential major consequences of 

this assertion with regard to responsibility require little explanation: if the 

act is not attributable to the State, the State would be exempted from any 

                                                             
1 Second report of the Special Rapporteur Román A. Kolodkin on Immunity of State 

officials from foreign criminal jurisdiction, A/CN.4/631, 2010, p. 426, para. 94(f), (i). 
2 Fourth report of the Special Rapporteur Concepción Escobar Hernández on Immunity 

of State officials from foreign criminal jurisdiction, A/CN.4/686, 2015, p. 54, para. 124. 
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international responsibility in relation to that act, and instead of 

international responsibility being attributed to the State, criminal 

responsibility would be attributed to the individual. That conclusion is 

incompatible with the very nature of immunity and with the latest 

developments in international law in the area of responsibility, one of the 

distinctive features of which has been the adoption of the model of dual 

responsibility (State and individual)”.1 

Nevertheless, Mrs. Escobar Hernández concluded that “the characterization 

of international crimes as “acts performed in an official capacity” does not 

mean that a State official can automatically benefit from immunity ratione 

materiae for the commission of such crimes. On the contrary, given the 

nature of those crimes and the particular gravity accorded to them under 

contemporary international law, there is an obligation for them to be taken 

into account for the purposes of defining the scope of immunity from foreign 

criminal jurisdiction”.2 

For the particular situation of torture, there are relevant the judgments in 

Pinochet (no. 3) and Jones cases. In the Pinochet (no. 3) case,3 out of the 

seven Lords, only two (Lord Browne-Wilkinson and Lord Hutton) 

concluded that torture is not an official act. In the Jones case,4 Lord 

Hoffmann pointed out that “in the case of torture, there would be an even 

more striking asymmetry between the Torture Convention and the rules of 

immunity if it were to be held that the same act was official for the purposes 

of the definition of torture but not for the purposes of immunity” and Lord 

Bingham noted that “it is, I think, difficult to accept that torture cannot be a 

governmental or official act, since under art 1 of the Torture Convention 

torture must, to qualify as such, be inflicted by or with the connivance of a 

public official or other person acting in an official capacity”. 

 

 

 

 

                                                             
1 Ibidem, para. 125. 
2 Idem, p. 55, para. 126. 
3 Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte 

(Amnesty International intervening) (No.3), House of Lords, 1999. 
4 Jones v. Ministry of Interior Al-Mamlaka Al-Arabiya AS Saudiya (the Kingdom of 

Saudi Arabia) and others, House of Lords, 2006. 
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3. Exceptions to immunity of State officials from foreign 

criminal jurisdiction 

3.1 Exceptions to the immunity ratione personae 

With regard to immunity ratione personae, it is almost unanimously 

accepted in the national judicial practice that there are no exceptions to 

immunity of State officials from foreign criminal jurisdiction .1  

The ICJ, after examining State practice, found that “it has been unable to 

deduce from this practice that there exists under customary international 

law any form of exception to the rule according immunity from criminal 

jurisdiction and inviolability to incumbent Ministers for Foreign Affairs, 

where they are suspected of having committed war crimes or crimes against 

humanity.”2  

Also, it noted that “although various international conventions on the 

prevention and punishment of certain serious crimes impose on States 

obligations of prosecution or extradition,3 thereby requiring them to extend 

their criminal jurisdiction, such extension of jurisdiction in no way affects 

immunities under customary international law, including those of Ministers 

for Foreign Affairs. These remain opposable before the courts of a foreign 

State, even where those courts exercise such a jurisdiction under these 

conventions”.4 In its subsequent jurisprudence, the Court referred to its 

findings in the Arrest Warrant judgment.5 

When it comes to the jurisdiction of the international courts and tribunals, 

the situation is completely different. Of particular interest at this moment 

and relevant for the present paper is the Al Bashir case.  

Considering the particularities of the case – the Darfur situation was referred 

to the Court by the UN Security Council – the ICC highlighted that “by 

                                                             
1 Fifth report of the Special Rapporteur Concepción Escobar Hernández on Immunity of 

State officials from foreign criminal jurisdiction, A/CN.4/701, 2016, p. 46, para. 110. 
2 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 

Judgment, ICJ Reports 2002, p. 24, para. 58. 
3 For example, the Convention on the Prevention and Punishment of the Crime of 

Genocide (9 December 1948), art. 4; the International Convention on the Suppression and 

the Punishment of the Crime of Apartheid (30 November 1973), art. III; the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (10 

December 1984), art. 5, 16; the International Convention for the Protection of All Persons 

from Enforced Disappearance (20 December 2006), art. 2, 6. 
4 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 

Judgment, ICJ Reports 2002, p. 25, para. 59. 
5 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), 

Judgment, ICJ Reports 2008, p. 236-237, para. 170. 
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referring the Darfur situation to the Court, pursuant to article 13(b) of the 

Statute, the Security Council of the United Nations has also accepted that 

the investigation into the said situation, as well as any prosecution arising 

therefrom, will take place in accordance with the statutory framework 

provided for in the Statute, the Elements of Crimes and the Rules as a 

whole”1 and that “the Security Council implicitly waived the immunities 

granted to Omar Al Bashir under international law and attached to his 

position as a Head of State. Consequently, there also exists no impediment 

at the horizontal level between the Democratic Republic of the Congo and 

Sudan as regards the execution of the 2009 and 2010 Requests”.2 

Issues related to the different regime of the exceptions to immunity when it 

comes to the exercise of jurisdiction of an international criminal court were 

addressed by the ICC in its most recent judgment in the Al Bashir case.  

Thus, the ICC stated that “the Appeals Chamber fully agrees with Pre-Trial 

Chamber I’s conclusions in the Malawi Decision as well as that of the 

SCSL’s Appeals Chamber in the Taylor case and notes that there is neither 

State practice nor opinio juris that would support the existence of Head of 

State immunity under customary international law vis-à-vis an international 

court. To the contrary (…) such immunity has never been recognized in 

international law as a bar to the jurisdiction of an international court”3 and 

“no immunities under customary international law operate in such a 

situation to bar an international court in its exercise of its own 

jurisdiction”.4  

It also added that “the Appeals Chamber considers that the absence of a 

rule of customary international law recognizing Head of State immunity vis-

à-vis an international court is also explained by the different character of 

international courts when compared with domestic jurisdictions. While the 

latter are essentially an expression of a State’s sovereign power, which is 

necessarily limited by the sovereign power of the other States, the former, 

when adjudicating international crimes, do not act on behalf of a particular 

                                                             
1 The Prosecutor v. Omar Hassan Ahmad Al Bashir, case no. ICC-02/05-01/09, Pre-trial 

Chamber I, Decision on the Prosecution`s application for a warrant of arrest against Omar 

Hassan Ahmad Al Bashir (4 March 2009), p. 16, para. 45. 
2 The Prosecutor v. Omar Hassan Ahmad Al Bashir, case no. ICC-02/05-01/09, Pre-trial 

Chamber II, Decision on the cooperation of the Democratic Republic of the Congo 

regarding Omar Al Bashir`s arrest and surrender to the Court (9 April 2014), p. 14, para. 

29. 
3 The Prosecutor v. Omar Hassan Ahmad Al Bashir, case no. ICC-02/05-01/09 OA2, 

Appeals Chamber, Judgment in the Jordan referral re Al Bashir appeal (6 May 2019), p. 57, 

para. 113. 
4 Idem, p. 58, para. 114. 
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State or States. Rather, international courts act on behalf of the 

international community as a whole. Accordingly, the principle of par in 

parem non habet imperium, which is based on the sovereign equality of 

States, finds no application in relation to an international court such as the 

International Criminal Court”.1 

Even if we agree that the principle of par in parem non habet imperium 

doesn`t apply in relation with an international court, it seems like the 

functional necessity theory represents a more contemporary rationalization 

of immunities, considering that the ICJ, in the Arrest Warrant case, found 

that “in customary international law, the immunities accorded to Ministers 

for Foreign Affairs are not granted for their personal benefit, but to ensure 

the effective performance of their functions on behalf of their respective 

States”.2 With that in mind, it appears like the ICC`s argument fades, 

because the exercise of the jurisdiction of an international court would also 

hinder the effective performance of a State official`s functions. 

Furthermore, it stated that “(…) the onus is on those who claim that there is 

such immunity in relation to international courts to establish sufficient State 

practice and opinio juris”.3 “In the view of the Appeals Chamber, this is 

best achieved by reading article 27(2), both as a matter of conventional law 

and as reflecting customary international law, as also excluding reliance on 

immunity in relation to a Head of State’s arrest and surrender”.4 We think 

that this argument is a reversed one. Considering the functional necessity 

theory and the fact that, beginning with the Charter of the International 

Military Tribunal and ending up with the Rome Statute of the International 

Criminal Court, all statutes of the international criminal courts expressly 

stipulate that the current or former official capacity of State officials is 

                                                             
1 Ibidem, para. 115. 
2 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 

Judgment, ICJ Reports 2002, p. 21, para. 53. 
3 The Prosecutor v. Omar Hassan Ahmad Al Bashir, case no. ICC-02/05-01/09 OA2, 

Appeals Chamber, Judgment in the Jordan referral re Al Bashir appeal (6 May 2019), p. 59, 

para. 116. 
4 Idem, p. 61, para. 122. 

85



      

irrelevant in relation with the exercise of their jurisdiction,1 we consider that 

would be up to the ICC to establish sufficient State practice and opinio juris 

to show that in the international customary law there is a rule enshrining 

exceptions to immunity of State officials from the jurisdiction of an 

international criminal court, which rule was codified in the Rome Statute. 

Otherwise, simply accepting the existence of such a customary rule would 

mean that it could apply to the States, irrespective of them being parties to 

the Statute or not. 

It is worth mentioning that the agenda of the UN General Assembly includes 

in the section “Promotion of justice and international law” an item entitled 

“Request for an advisory opinion from the International Court of Justice on 

the consequences of legal obligations of States under different sources of 

international law with respect to immunities of Heads of State and 

Government and other senior officials”.2 That item was included at the 

request of Kenya on behalf of the African States Members of the United 

Nations and is directly related to the internal debate that has developed 

concerning cooperation with the ICC on charges brought against various 

African leaders, in particular Presidents Al Bashir of Sudan and Kenyatta of 

Kenya.  

In this regard, it was shown that “article 119(1) of the Rome Statute 

requires that any dispute concerning the judicial functions of the ICC is to 

be settled by a decision of the ICC, and not be referred to any other body. 

That provision is consistent with the international law principle known as 

kompetenz-kompetenz: meaning that it is for each court to pronounce on the 

limits of its own jurisdiction. No international court may purport to 

circumscribe the jurisdiction of another international court.  Ultimately, the 

fact remains that the ICJ is not bound by ICC jurisprudence; nor is the ICC 

bound by the jurisprudence of the ICJ. All that international law could 

expect is that the body of jurisprudence that serves its purposes is a 

complement of persuasive case law to which each international court must 

                                                             
1 Charter of the International Military Tribunal (Annex of the Agreement for the 

prosecution and punishment of the major war criminals of the European Axis, signed at 

London, 8 August 1945), art. 7; Charter of the International Military Tribunal for the Far 

East (Special Proclamation by the Supreme Commander for the Allied-Powers at Tokyo, 

General Douglas McArthur, 19 January 1946), art. 6; Statute of the International Tribunal 

for the Former Yugoslavia (Resolution no. 827 of the UN Security Council, 25 May 1993), 

art. 7(2); Statute of the International Tribunal for Rwanda (Resolution no. 955 of the UN 

Security Council, 8 November 1994), art. 6(2); Rome Statute of the International Criminal 

Court (17 July 1998), art. 27. 
2 Agenda of the seventy-third session of the General Assembly (A/73/251), item 89.  
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do its best to contribute from its own perspective - generated from each 

court’s exercise of its own specific jurisdiction”.1   

Thus, it remains to be seen what the content of the ICJ`s advisory opinion 

will be (if such an opinion will be given) and how ICC will relate to it. 

In relation with immunity of foreign criminal jurisdiction, the Institut de 

Droit International noted that “in criminal matters, the Head of State shall 

enjoy immunity from jurisdiction before the courts of a foreign State for any 

crime he or she may have committed, regardless of its gravity”2 and that 

“the Head of Government of a foreign State enjoys the same inviolability, 

and immunity from jurisdiction recognized, in this Resolution, to the Head 

of the State”.3  

The Special Rapporteur Kolodkin pointed out that “immunity ratione 

personae, which is enjoyed by a narrow circle of high-ranking State 

officials, extends to illegal acts performed by an official both in an official 

and in a private capacity, including prior to taking office. This is what is 

known as absolute immunity.”4 

“With a few exceptions, most of the [International Law] Commission 

members who have expressed an opinion on the matter have stated that 

exceptions to immunity do not apply to persons enjoying immunity ratione 

personae (Head of State, Head of Government and Minister for Foreign 

Affairs) during their term in office”.5 

The draft article 7 was proposed by the current Special Rapporteur as it 

follows:  

“Crimes in respect of which immunity does not apply 

1. Immunity shall not apply in relation to the following 

crimes:  

(i) Genocide, crimes against humanity, war crimes, torture 

and enforced disappearances;  

                                                             
1 https://www.icc-cpi.int/itemsDocuments/190515-al-bashir-qa-eng.pdf (accessed 11 

July 2019). 
2 Resolution on Immunities from Jurisdiction and Execution of Heads of State and of 

Government in International Law, Institut de Droit International, Vancouver session, 2001, 

1st Part – Serving Heads of State, art. 2. 
3 Idem, 3rd Part – Heads of Government, art. 15. 
4 Second report of the Special Rapporteur Román A. Kolodkin on Immunity of State 

officials from foreign criminal jurisdiction, A/CN.4/631, 2010, p. 426, para. 94(i). 
5 Fifth report of the Special Rapporteur Concepción Escobar Hernández on Immunity of 

State officials from foreign criminal jurisdiction, A/CN.4/701, 2016, p. 11, para. 19(f). 
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(ii) Corruption-related crimes;  

(iii) Crimes that cause harm to persons, including death and 

serious injury, or to property, when such crimes are 

committed in the territory of the forum State and the State 

official is present in said territory at the time that such 

crimes are committed.  

2. Paragraph 1 shall not apply to persons who enjoy 

immunity ratione personae during their term of office.  

3. Paragraphs 1 and 2 are without prejudice to:  

(i) Any provision of a treaty that is binding on both the forum 

State and the State of the official, under which immunity 

would not be applicable;  

(ii) The obligation to cooperate with an international court 

or tribunal which, in each case, requires compliance by the 

forum State.”1 

Apparently, the Drafting Committee embraced the same position concerning 

this type of immunity, because, in the version of the draft article 7 

provisionally adopted by it, there is no reference to the immunity ratione 

personae. 

3.2 Exceptions to the immunity ratione materiae 

Concerning the international criminal jurisdiction, the mentions made in the 

previous section remain valid in relation with this type of immunity too. 

With respect to the immunity ratione materiae, “the positions adopted by 

States (…) are less uniform, although it can be concluded that domestic 

courts, in a certain number of cases, have been accepting the existence of 

limitations and exceptions to immunity in circumstances relating to the 

commission of international crimes, crimes of corruption or related crimes, 

and other crimes of international concern, such as terrorism, sabotage, or 

causing the destruction of property and the death and injury of persons in 

relation to such crimes. Furthermore, it should be borne in mind that 

national courts have in some cases tried officials of another State for 

international crimes without expressly ruling on immunity”.2 

The “national courts have used various arguments to conclude that 

immunity ratione materiae is not applicable. For example, while some 

                                                             
1 Idem, p. 95. 
2 Fifth report of the Special Rapporteur Concepción Escobar Hernández on Immunity of 

State officials from foreign criminal jurisdiction, A/CN.4/701, 2016, p. 48-49, para. 114. 
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courts have held that immunity should not apply owing to the gravity of the 

acts committed by the State official, in other cases, the denial of immunity 

has been based on the violation of jus cogens norms or even on the 

consideration that the acts in question cannot be regarded as acts 

performed in an official capacity since the commission of such crimes 

cannot, under any circumstances, be considered an ordinary function of the 

State or of a State official”.1 

On this matter, the Institut de Droit International noted that “he or she may 

be prosecuted and tried when the acts alleged constitute a crime under 

international law, or when they are performed exclusively to satisfy a 

personal interest, or when they constitute a misappropriation of the State’s 

assets and resources”.2 “Articles 13 and 14 are applicable to former Heads 

of Government”.3 

Also, the members of the Institut held that “no immunity from jurisdiction 

other than personal immunity in accordance with international law applies 

with regard to international crimes”.4 

The Special Rapporteur Kolodkin concluded that “the practice of States is 

also far from being uniform in this respect. The judgment in the Pinochet 

case [in which the House of Lords held, considering the ratification of the 

Convention and its implications, that Mr. Pinochet was not entitled to 

immunity in respect of charges of torture and conspiracy to commit torture 

where such conduct was committed after 8 December 1988, the date upon 

which the 1984 Torture Convention entered into force in the United 

Kingdom], having given an impetus to discussion on this issue, has not led 

to the establishment of homogeneous court practice. In this respect, it is 

difficult to talk of exceptions to immunity as having developed into a norm 

of customary international law, just as, however, it is impossible to assert 

definitively that there is a trend toward the establishment of such a norm. A 

situation where criminal jurisdiction is exercised by a State in whose 

territory an alleged crime has taken place, and this State has not given its 

consent to the exercise in its territory of the activity which led to the crime, 

and to the presence in its territory of the foreign official who committed this 

                                                             
1 Idem, p. 50, para. 115. 
2 Resolution on Immunities from Jurisdiction and Execution of Heads of State and of 

Government in International Law, Institut de Droit International, Vancouver session, 2001, 

2nd Part – Former Heads of State, art. 13(2). 
3 Idem, 3rd Part – Heads of Government, art. 16. 
4 Resolution on Immunity from Jurisdiction of the State and of Persons Who Act on 

Behalf of the State in case of International Crimes, Institut de Droit International, Napoli 
session, 2009, art. III - Immunity of persons who act on behalf of a State. 
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alleged crime stands alone in this regard. There would in such a situation 

appear to be sufficient grounds for talking of an absence of immunity”.1 

On the contrary, the current Special Rapporteur identified a series of 

exceptions to the immunity ratione materiae and they are reflected in the 

draft article 7 proposed by Mrs. Escobar Hernández.2 

The Drafting Committee embraced only partially the Special Rapporteur`s 

proposal, provisionally adopting the draft article 7 as it follows:  

“Crimes under international law in respect of which 

immunity ratione materiae shall not apply  

1. Immunity ratione materiae from the exercise of foreign 

criminal jurisdiction shall not apply in respect of the 

following crimes under international law:  

(a) crime of genocide;  

(b) crimes against humanity;  

(c) war crimes;  

(d) crime of apartheid;  

(e) torture;  

(f) enforced disappearance.  

2. For the purposes of the present draft article, the crimes 

under international law mentioned above are to be 

understood according to their definition in the treaties 

enumerated in the annex to the present draft articles.”3 

It should be noted that the draft article 7, as it was provisionally adopted, is 

very different from the Special Rapporteur`s proposal. It addresses only 

immunity ratione materiae and refers only to crimes under international 

law.  

Thus, “the Drafting Committee decided not to include the crime of 

corruption in draft article 7, even though it underscored the seriousness of 

the crime. It was argued that corruption could never constitute an official 

act or be performed in an official capacity, as it was always committed with 

the objective of private gain or that corruption was not an international 

                                                             
1 Second report of the Special Rapporteur Román A. Kolodkin on Immunity of State 

officials from foreign criminal jurisdiction, A/CN.4/631, 2010, p. 425, para. 90. 
2 Supra, footnote 40. 
3 Report of the Drafting Committee, A/CN.4/L.893, 2017. 
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crime, as it did not derive its criminal character from international law; 

rather, it was a crime under domestic law that often required transnational 

cooperation for its effective prevention and punishment” .1 

Related to the “territorial tort exception”, it was pointed out that “the 

exception could not apply to acts jure imperii and, to the extent that these 

acts are subjected to the principle of territorial sovereignty, they do not 

enjoy immunity ratione materiae”.2 

Also, the Drafting Committee noted that, “if the “without prejudice 

clauses” were to be included, they ought to apply to the draft articles as a 

whole, so it decided to consider their inclusion, possibly in a separate draft 

article, together with other procedural aspects”.3 

It should be mentioned that the States` reactions related to this draft article 

were very strong and diverse. 

“A number of delegations expressed support for draft article 7. While some 

delegations considered the inapplicability of immunity ratione materiae in 

cases of serious crimes under international law lex lata, other delegations 

considered draft article 7 to be progressive development of the law or 

reflective of a trend towards exceptions and limitations to immunity for 

serious crimes in current international law. A number of delegations 

maintained that draft article 7 did not reflect customary international law 

and disputed the existence of a trend to that effect. The view that draft 

article 7 was rather a proposal for “new law” beyond codification or 

progressive development was expressed. The Commission was asked to 

provide stronger evidence if it wished to assert that draft article 7 

represented customary international law or clearly indicate to what extent it 

fell within the area of progressive development. A disappointment was also 

expressed with regard to the manner in which draft article 7 had been 

adopted and at the repercussions for the working methods of the 

Commission in the future. Several delegations recalled that draft article 7 

was provisionally adopted by a recorded vote and a number of delegations 

urged the Commission to seek to achieve a consensual outcome”.4 

“Some delegations considered the current approach in draft article 7 of 

identifying certain international crimes to which immunity ratione materiae 

                                                             
1 Statement of the Chairperson of the Drafting Committee, Mr. Aniruddha Rajput, 20 

July 2017, p. 8. 
2 Idem, p. 11. 
3 Idem, p. 12. 
4 Report of the International Law Commission on the work of its seventieth session 

(2018), A/CN.4/724, 2019, p. 14, para. 65. 
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shall not apply inadvisable, as such a list would cause unnecessary 

controversy or because there were no criteria to identify which crimes 

should be included”.1 

Also, “some delegations noted that if the Commission went beyond 

codification of existing law, the outcome of its work should be a draft treaty 

subject to express consent by States. A view was expressed that the 

acceptable way of regulating immunity of State officials from foreign 

criminal jurisdiction was through the conclusion of an international 

treaty”.2 

Some really virulent reactions against the draft article 7 can be identified in 

the specialty literature too.3  

 

4. Waiver of immunity 

We need to mention that, in relation with the international criminal courts, 

this institution does not apply, considering that their statutes do not 

recognize such an immunity. 

With reference to the foreign criminal jurisdiction, as the ICJ stated, “the 

immunities enjoyed by an incumbent or former Minister for Foreign Affairs 

[or other State official] do not represent a bar to criminal prosecution in 

certain circumstances (…) they will cease to enjoy immunity from foreign 

jurisdiction if the State which they represent or have represented decides to 

waive that immunity”.4 

The Institut de Droit International highlighted that “the Head of State may 

no longer benefit from the inviolability, immunity from jurisdiction or 

immunity from measures of execution conferred by international law, where 

the benefit thereof is waived by his or her State. Such waiver may be explicit 

or implied, provided it is certain. The domestic law of the State concerned 

determines which organ is competent to effect such a waiver; Such a waiver 

should be made when the Head of State is suspected of having committed 

crimes of a particularly serious nature, or when the exercise of his or her 

                                                             
1 Ibidem, para. 66. 
2 Idem, p. 15, para. 78. 
3 For example, Sean D. Murphy, Immunity Ratione Materiae of State Officials from 

Foreign Criminal Jurisdiction: Where is the State Practice in Support of Exceptions? in 

AJIL Unbound, 2018, vol. 112, p. 8; Roger O`Keefe, An “International Crime” Exception 

to the Immunity of State Officials from Foreign Criminal Jurisdiction: Not Currently, Not 

Likely. in AJIL Unbound, 2015, vol. 109, p. 168, 170-171. 
4 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 

Judgment, ICJ Reports 2002, p. 25, para. 61. 
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functions is not likely to be impeded by the measures that the authorities of 

the forum may be called upon to take.”1  

Also, it noted that “States should consider waiving immunity where 

international crimes are allegedly committed by their agents”.2 In this 

regard, it was shown that “clearly, however, what is envisaged here is not 

only the State’s right, as the beneficiary of immunity, to waive that 

immunity, but also a recommendation that it do precisely that when a crime 

is committed”.3 

However, “it should be noted that waiver is designed in all the draft articles 

[previously adopted by the ILC on other topics] as a power of the State of 

the official, and there is no obligation for said immunity to be waived, 

regardless of the seriousness of the facts allegedly imputed to the official”.4 

As it has been mentioned, “(...) waiver of immunity by the State of the 

official invalidates any debate as to the existence or application of immunity 

and as to the limitations and exceptions thereto. Simply put, this means that 

the ultimate owner and beneficiary of the immunity waives its right to claim 

it. Therefore, this is not a true exception to immunity; it is a procedural act 

that removes any obstacles that might prevent the courts of the forum State 

from exercising their jurisdiction”.5 

The issue of waiver of immunity was addressed by the both Special 

Rapporteurs, each of them highlighting (in his third report, respectively, 

hers seventh report) the existing debate on the authority competent to waive 

immunity and the forms of such a waiver. 

The draft article 11 on waiver of immunity proposed by Mrs. Escobar 

Hernández has the following content: 

“Waiver of immunity  

                                                             
1 Resolution on Immunities from Jurisdiction and Execution of Heads of State and of 

Government in International Law, Institut de Droit International, Vancouver session, 2001, 

1st Part – Serving Heads of State, art. 7. 
2 Resolution on Immunity from Jurisdiction of the State and of Persons Who Act on 

Behalf of the State in case of International Crimes, Institut de Droit International, Napoli 

session, 2009, art. II (3) - Principles. 
3 Third report of the Special Rapporteur Román A. Kolodkin on Immunity of State 

officials from foreign criminal jurisdiction, A/CN.4/646, 2011, p. 234, footnote 71. 
4 Seventh report of the Special Rapporteur Concepción Escobar Hernández on 

Immunity of State officials from foreign criminal jurisdiction, A/CN.4/729, 2019, p. 27, 

para. 72. 
5 Idem, p. 26, para. 70. 

93



      

1. A State may waive the immunity of its officials from 

foreign criminal jurisdiction.  

2. Waiver shall be express and clear and shall mention the 

official whose immunity is being waived and, where 

applicable, the acts to which the waiver pertains.  

3. Waiver shall be effectuated preferably through the 

procedures set out in cooperation and mutual judicial 

assistance agreements to which both States are parties, or 

through other procedures commonly accepted by said States. 

A waiver of immunity may be communicated through the 

diplomatic channel.  

4. A waiver that can be deduced clearly and unequivocally 

from an international treaty to which the forum State and the 

State of the official are parties shall be deemed an express 

waiver.  

5. Where a waiver of immunity is not effectuated directly 

before the courts of the forum State, the authorities that have 

received the communication relating to the waiver shall use 

all means available to them to transmit it to the organs 

competent to determine the application of immunity.  

6. Waiver of immunity is irrevocable.”1 

As, at the moment of writing the present paper, the ILC` seventy-first 

session is in full swing, it remains to be followed how the debate on this 

topic will come to an end. 

 

5. Conclusion 

As the current Special Rapporteur admitted, “the limitations and exceptions 

to immunity are undoubtedly (…) a highly politically sensitive issue”2 and 

this is fully reflected in the debates on the topic. 

Based on the above analysis, it appears as clear that international crimes 

could be committed in an official capacity and those acts are covered by the 

immunity of State officials from foreign criminal jurisdiction.  

                                                             
1 Idem, p. 37, para. 103. 
2 Fifth report of the Special Rapporteur Concepción Escobar Hernández on Immunity of 

State officials from foreign criminal jurisdiction, A/CN.4/701, 2016, p. 9, para. 15. 
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At this moment, in the international customary law, there has not been 

enshrined any exception of substantial nature to the immunity from foreign 

criminal jurisdiction, neither ratione personae, nor ratione materiae, not 

even based on the perpetration of a crime under international law. 

Nevertheless, the waiver of immunity is accepted as a form of exception of 

procedural nature to the immunity from foreign criminal jurisdiction, being 

thus designed as a discretionary right of the State. 

It is also clear that there are exceptions of substantial nature to the immunity 

from international criminal jurisdiction, both ratione personae and ratione 

materiae, based on the express provisions of the statutes of the international 

courts. In principle, those provisions are applicable only in relation with the 

States parties to the respective statutes. 

However, certainly, the debates on the exceptions to immunity of State 

officials from foreign criminal jurisdiction will go on and it remains to be 

seen if a common point will be reached. 
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