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Abstract: This research follows the historical evolution of the EU’s
role as an actor in International Law of the Sea issues, culminating with its
signature of UNCLOS. It then analyses the ECJ’s most recent judgments on
its competence to adjudicate on Law of the Sea issues between its Member
States and the consequences of the Court’s point of view, namely that the
ECJ is poised to become a reference Court on such issues if future cases are
to arise before it.
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1. Introduction

The International Law of the Sea is one of the most dynamic and interesting
areas of international law. Given its prevalence, it does not come as a
surprise that the European Union now has an important role in this area of
international law as well, since its role as an international actor is ever
expanding.

This article is structured in two parts. The first part will analyze the
European Union’s gradual evolution into an important actor of the
International Law of the Sea, culminating with its signing of the United
Nations Convention on the Law of the Sea?. The second part will analyze,
beyond the general scope of the UNCLOS for the EU, the important matter
of adjudication under the current EU legal regime and the UNCLOS,
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paper are solely the author’s and do not engage the institutions he belongs to.

2 Hereinafter, “UNCLOS”. See http://www.un.org/Depts/los/convention_agreements/
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especially when EU Member States are in dispute with a matter that falls
under the ambit of the Convention. Short conclusions will follow.

2. A Short History of the European Union’s Role in International
Law of the Sea Issues

The European Union’s role as an actor in the International Law of the Sea is
the result of a gradual evolution, and it was hard to envisage its current role
given the original configuration of the treaties that founded it. The EEC
Treaty only contained two references to the marine issues: illo tempore
articles 84 and 38 (1). Article 84 simply mentioned that sea transport was
excluded from the common transport policy unless the Council adopted
“appropriate provisions” for such issues.

Article 38 (1), read in conjunction with the fourth paragraph of the same
Article, specifically included products of fisheries under the common
agricultural policy, by deeming them to be “agricultural products” as well.
This inclusion turned out to be more important than at first glance, since in
1968, the Commission proposed a Common Fisheries Policy (CFP)!. Given
that first accession wave was due to happen, the Council ended up adopting
a compromised version of the CPF, in order to include it in the acquis — a
fact which was important in Norway’s decision to reject accession via
referendum.

The Act of Accession, along the Treaty of Accession of 1972, provided, in
Article 102, that the Council shall “determine conditions for fishing with a
view to ensuring the protection of fishing grounds and conservation of the
biological resources of the sea”. At first glance, this provision does not
seem to carry much weight, but its practical implications were major.
However, a jurisprudential evolution laid the groundwork for Article 102’s
extension, namely the Court’s seminal decision in C-22/70, Commission V.
Council?. Here, the Court held® that if the Communities had the internal
competence to adopt common rules, there has to be a necessary external
competence for the Communities to negotiate and enter treaties on an
international level. This inferred competence? is a natural extension of the

! Robin Churchill, “The European Union as an Actor in the Law of the Sea, with
Particular Reference to the Arctic”, The International Journal of Marine and Coastal Law
33(2018)1-34,p.2

2 C-22/70 - Commission v Council.

% 1bid. par. 75 - 78

4 For more on the issue of conferral, see Damian Chalmers, Gareth Davies, Giorgio
Monti, European Union Law. Cases and Materials., second edition, Cambridge University
Press, Cambridge, 2010, pp. 211 - 214
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internal competence, in order to better protect those internal measures,
which would be put under peril if Member States were forced to choose
between respecting international law obligations and community law
obligations.

This perspective was then applied to fisheries, in the 1976 Case of Officier
van Justitie v. Kramer, where the Court held that “[i]n these circumstances
it follows from the very duties and powers which Community Law has
established and assigned to the institutions of the Community on the internal
level that the Community has authority to enter into international
commitments for the conservation of the resources of the sea.”t. This was
nothing more than a concrete application of the principle determined above,
but it was extremely relevant for the issue at hand, which finally moved the
entire problem of conservation of marine resources in the common fisheries
policy to the European Communities.

Namely, in Commission v. United Kingdom, the Court held that “/m/]ember
States are therefore no longer entitled to exercise any power of their own in
the matter of conservation measures in the waters under their jurisdiction.
The adoption of such measures, with the restrictions which they imply as
regards fishing activities, is a matter, as from that date, of Community Law.
As the Commission has rightly pointed out, the resources to which the
fishermen of the Member States have an equal right of access must
henceforth be subject to the rules of Community Law . Since the EEC had
already joined a regional fisheries organization in 1978 (the Northwest
Atlantic Fisheries Organization)®, coupled with the above judgments, the
EEC was already underway to become a powerhouse, at least as
international fisheries were concerned.

Concurrently with the above, the UN held its Third Conference on the Law
of the Sea, between 1973 and 1982, with 160 States participating®. The EEC
Member States considered that the EEC itself, and not merely its Member
States, should become a party to the Conference and any documents it
adopts. This wish of the EEC Member States did not fall on deaf ears, and
Article 305 (1) (f) and Annex IX of the UN Convention on the Law of the
Sea took shape. Article 305 (1) (f) states, when read in conjunction with
Article 1 of Annex IX, that international organizations defined as “an
intergovernmental organization constituted by States to which its member
States have transferred competence over matters governed by this

! Joint cases no. C-3/76, C-4/76 and C-6/76, par. 30 — 33.

2 C-804/79, Commission v United Kingdom, par.18

3 See Robin Churchill, op cit, p. 5.

4 See http://legal.un.org/diplomaticconferences/1973_los/, last checked on 10/01/2019.
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Convention, including the competence to enter into treaties in respect of
those matters™ can sign the UNCLOS, for it to become binding for the
international organization as well.

As one can see, the text seems tailor-made for the current EU, and no other
international organizations have signed the UNCLOS to this date. The EEC
became a party itself to the UNCLOS in 1998, when the majority of its
Member States became a party to the Convention. The Communities then
continued to expand their role as far as the international law of the sea is
concerned?.

3. The EU and the International Law of the Sea. General Aspects.
Adjudication

One must not assume that the EU’s competence in such matters is absolute,
since it is the Treaties that define this competence and how it is to be used
by the European Union. Internal competence is not limitless, of course,
since the EU has no competence of its own that had not been a competence
of its Member States at a point — ex nihilo nihil, respecting the principle of
conferral®.

Consequently, the EU has exclusive competence in relation to the
conservation of marine biological resources under the common fisheries
policy, pursuant to Article 3 (1) (d) of the TFEU and shared in relation with
the remaining issues of fisheries, transport, energy, research and the
environment, pursuant to Article 4 of the TFEU. Naturally, Member States
cannot intervene in the areas of exclusive internal competence but can still
act in areas of shared competence (which, as we can see, are more extended
than the area that exclusive competence covers), so long as the Union has
not acted, pursuant to the subsidiarity principle?.

However, it’s notable that the EU’s exclusive external competence can
radiate to areas of shared internal competence if the conditions set forth by
the treaties are met, which means that, as a broad rule of thumb, if the EU
has exercised its powers internally in any matters (law of the sea, lato sensu,
included), it will have exclusive external competence to negotiate and sign
any international agreements, pursuant to Article 3 (2) TFEU. Moreover,
some EU competence on matters of the sea was exercised under the

L UNCLOS Atrticle 1 of Annex IX.

2 See Robin Churchill, op. cit., p. 7.

3A principle now codified in Article 5 TEU.

4 See Damian Chalmers, Gareth Davies, Giorgio Monti, op. cit, pp. 129 — 132.
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Common Foreign and Security Policy, such as the issue of the European
response to Somali pirates?.

However, one should note that important areas, such as the drawing of
baselines, delimitation of maritime boundaries, establishment of coastal
State maritime zones and jurisdictional rights and duties of flag States still
are still a matter of Member State competence?. Another important limit of
the EU’s external competence in this area is that many international
agreements precede the above events in the 1970s, and therefore have no
provisions for organizations participating in them?.

Once understood the history of the EU’s involvement in International Law
of the Sea issues, there are several aspects which are important to underline,
namely some general remarks on the EU and its participation to the
UNCLOS, and a special analysis of the issue of Law of the Sea Dispute
Settlements and the EU.

As mentioned, the EU has signed and become a part of the UNCLOS, a fact
which entails that it has both rights and obligations stemming from the
Convention, and the EU has put forth a declaration of competence upon
joining it. This document has left the door open for the EU’s competences to
evolve pursuant to its own provisions. While evolutions have existed, no
amendment to this declaration was adopted.

Article 216 (2) TFEU specifically states that international obligations
concluded by the European Union are binding, for both the Union itself and
its institutions, but also for Member States, but this does not mean that Eu
must bow to the rules of International law*. Since obligations arising from
international agreements are fully situated in the hierarchy of European
norms, it is for the Commission to ensure that Member States comply with
these obligations and give credence to the principle of sincere cooperation®.

The issue arises whether individuals may, for example, rely on provisions in
international agreements against secondary EU legislation (since in the
hierarchy of EU norms international agreements occupy a superior place to
this legislation), and the main focus of the ECJ’s has been the nature of the

! See Maria Luisa Sanchez Barrueco, “Reflections on the EU Foreign Policy Objectives
Behind the Integrated Approach in the Response to Piracy off Somalia”, CYELP, Vol 5, pp.
215 - 258.

2 See Robin Churchill, op. cit., p. 9

% bid. p. 11 - 12.

4 Elena Lazar, “The Role Played by the Kadi Judgements to Articulating the UN Legal
System with the EU Legal System”, RRDI, no. 6, June-December 2016, p. 119

% See Esa Paasivirta, “The European Union and the United Nations Convention on the
Law of the Sea”, Fordham International Law Journal, VVolume 38, Issue 4, p. 1066
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agreement. In other words, if the agreement confers rights to individuals,
nothing prohibits that certain norms of this agreement have direct effect?.

Case C-308/062 settled this issue in regard to the UNCLOS, as the Court
held that this agreement had the “broad logic” of codifying international law
as regards International Law of the Sea issues®, and does not grant
individuals rights directly®.

Another important issue of convergence between the UNCLOS and EU law
is whether and how the territorial scope of the EU treaties extends to the
areas that are governed by the UNCLOS, such as contiguous zones, the
continental shelf, the exclusive economic zone and so on®. Article 52 TEU
does not have any definition of an “EU area”. Given that the Member States
themselves have founded the Union and have transferred their own
sovereign competences to the Union, it follows that EU law in those areas
shall be applied in the same manner as if it was created and applied by the
Member State at hand.

This conception has also been supported by the Court’s constant case law.
For example, in Case C-6/045 the issue was whether a Directive on the
conservation of natural habitats and of wild fauna and flora’ was applicable
to Member States’ EEZ and the continental shelf. The Court held so, just as
it confirmed in C-347/10%, where it held that installations on Member
States’ continental shelves are to be areas in which work is carried out on
that Member State’s territory for the purpose of EU Law.

As far as dispute settlement under the UNCLOS is concerned, without
assuming to analyze the system in its entirety, it suffices to point out that
Part XV of the Convention has two dedicated sections on dispute settlement,
namely general provisions on dispute settlement, and some compulsory
procedures on binding settlement. Parties are not bound to use these
procedures if a previous agreement exists for other procedures, pursuant to

! See Damian Chalmers, Gareth Davies, Giorgio Monti, op. cit, p. 268 et seq.

2 C-308/06, Intertanko and Others v Secretary of State for Transport.

$ Moreover, the ECJ was one of the first international judicial bodies to note that many
of the UNCLOS’ provisions were already provisions of customary international law. See,
for example, C-405/92, Armand Mondiet v. Armement Islais, par. 13

4 Intertanko and Others, par. 59

5 See, for further details on these notions, Donald R Rothwell, Tim Stephens, The
International Law of the Sea, Hart Publishing, Oxford, 2010, p. 30 et seq.

6 C-6/04 - Commission of the European Communities v. United Kingdom of Great
Britain and Northern Ireland

" Directive 92/43/EEC.

8 (C-347/10 - A. Salemink v. Raad van bestuur van het Uitvoeringsinstitut
werknemersverzekeringen
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article 208 of UNCLOS, which entails that disagreements between EU
Member States must be resolved by the ECJ alone if those disagreements
fall into an area of the EU’s competence, such as the CFP.

Article 7 of Annex IX UNCLOS provides for the EU the possibility of
choosing from the methods of settling provided by Article 287 of UNCLOS,
others than the 1CJ, where it has no locus standi. Part XV of the Convention
will also apply where disputes between the EU and State Parties to the
Convention are concerned, except for situations in which the states at hand
are also EU members, where the ECJ will be the international court
competent. Finally, if the EU and a State Party to the Convention are joint
parties to a dispute, the Union is considered to have accepted the same
arbitration as the State, so long as that state has only selected the ICJ as a
dispute settlement venue, case in which arbitration will be automatically
considered to have been selected, unless the EU and that State have decided
otherwise.

The EU has declined to yet choose a certain a specific dispute settlement
mechanism, which means it will adopt whatever means are necessary from a
case to case basis, with arbitration being the default avenue to be chosen
under the Convention, pursuant to Article 287 (3) UNCLOS. It’s undeniable
that the peaceful settlement of any disputes with third states is a principle
for the Union in any international issue, given that one of its principle
objectives is to “promote peace, its values and the well-being of its
peoples”, pursuant to article 3(1) TEU, while strictly respecting
international law, especially the UN Charter®.

Regardless, the EU has generally used its diplomatic strength to settle such
issues consensually. For example, the then-EC took a consensual approach
vis-a-vis Canada where the detention of the Spanish vessel Estai took place
in international waters in the year 19952 Negotiations took place between
the EC and Canada, and a bilateral agreement was signed. Now both the
Union and Canada are parties to both UNCLOS (which came into force in
the meantime) and the Fish Stocks Agreement, so such an issue could be
solved using the procedures set forth by Article 30 of the UN Fish Stocks
Agreement.

Another important issue diplomatically settled by the EU is the dispute
between the Union and Chile, which took place after Chile decided to

L Article 3(5) TEU.

2 For an analysis of this case, see Derrick M. Kedziora, “Gunboat Diplomacy in the
Northwest Atlantic: The 1995 Canada-EU Fishing Dispute and the United Nations
Agreement on Straddling and High Migratory Fish Stocks”, 17 Nw. J. Int'l L. & Bus. 1132
(1996-1997), p. 1132 et seq.
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prohibit vessels from EU Member States from unloading swordfish caught
in the south-eastern Pacific in any Chilean ports. Notably, procedures were
started before both the WTO Dispute Settlement Body and the ITLOS, but
were suspended, since a Provisional Arrangement was agreed between Chile
and the EU in 2001. After long negotiations, the parties reached an
agreement, and the dispute was settled in 2009. These two cases highlight
the complex nature of activity pertaining to the International Law of the Sea,
and the myriad adjudication methods (and legal regimes that can be
incident) are surely to lead to complex cases in which the courts must decide
the extent of their competence.

As was shown above, issues may arise between the EU and third-party
countries, but one should not exclude International Law of the Sea issues
between EU Member States. As mentioned, the Convention fully allows for
such disputes to be amicably settled outside the UNCLOS system, as is the
case for issues settled in front of the ECJ. In the Mox Plant Case?, for
example, Ireland had an issue with the movement of radioactive materials in
the Irish Sea, coming from the Mox Plant facility. Therefore, it started
dispute settlement procedures under the UNCLOS, for the issue to be
decided by the ITLOS. The Arbitral Tribunal, instituted under Annex VII
UNCLOS, eventually suspended its proceedings in order to ensure that the
exact EU competence on this matter was clear.

Consequently, the ECJ, in case C-459/03, which followed the suspension of
the proceedings in front of the Arbitral Tribunal, held several important
issues which pertain to the object of this article. Firstly, it held that, on the
areas in which the Community became a party to the Convention, the
respective rules are part of the Community legal order, and that, thereby, the
ECJ has the exclusive power (for Member States) to interpret and apply
those provisions in the European legal order®.

Moreover, it held that Ireland was in breach of its general obligation of
loyalty, by refusing to elect the Community judicial system in order to
resolve the dispute, since there exists an obligation of cooperation and “[t]
he act of submitting a dispute of this nature to a judicial forum such as an
arbitral tribunal established pursuant to Annex VII to the United Nations

! See, for an analysis of this case, Marcos A. Orellana, “The Swordfish Dispute between
the EU and Chile at the ITLOS and the WTO”, Nordic Journal of International Law. 71(1),
p. 55 et seq.

2 For a lengthy analysis of this case, see Barbara Kwiatkowska, “The Ireland V. United
Kingdom (Mox Plant) Case: Applying the Doctrine of Treaty Parallelism”, The
International Journal of Marine and Coastal Law, Vol 18, Issue 1, pp. 1 - 58

3 Case C-459/03, Commission of the European Communities v Ireland, par. 121
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Convention on the Law of the Sea involves the risk that a judicial forum
other than the Court of Justice will rule on the scope of obligations imposed
on the Member States pursuant to Community law.”

One can see that the ECJ has plainly stated that, from its perspective, the
appropriate provisions of the UNCLOS are an integral part of the EU’s legal
order, and that, consequently, the Court of Justice will be the ultimate
arbiter of such issues between Member States.

As was noted in the literature?, there is an important corollary to the ECJ’s
decision in the Mox Plant Case, namely that, if a Member State fails to
comply to its obligations under the UNCLOS and a Third Party State holds
the EU liable, the Member State can be subject to enforcement proceedings,
pursuant to Article 259 of the TFEU. Significantly, the Treaties allow for
enforcement proceedings to be started by a Member State as well, but it’s
highly unlikely that this will be done, given the political and cooperative
nature of the EU. This might be one of the reasons Ireland preferred to try to
resolve that issue through arbitration, rather than address the Court
immediately. Notably, one of the few cases that actually reached judicial
proceedings in a case of enforcement brought up by a Member State actually
concerned a fisheries dispute, which underlines the sensible nature of
International Law of the Sea matters®.

4. Conclusion

The EU’s role as an actor in the International Law of the Sea has steadily
grown in recent decades. Given the ECJ’s recent judgments, especially in
the Mox Plant case, it has fully adopted the UNCLOS into its legal order,
and the Court is poised to become one of the leading authorities in the area,
if further issues are to come before it. It is this author’s hope that the Court
will do so in a manner respectful to both the International and European
legal regimes.

Y bid. par. 177

2 See Ronan Joseph Long, “Law of The Sea Dispute Settlement and the European
Union”, found at https://www.researchgate.net/publication/305441661, p. 443, last checked
by the author on 10/01/2019.

3 See C-141/78, French Republic v United Kingdom of Great Britain and Northern
Ireland.
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