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Abstract: Case C-425/13, European Commission2 v Council of the European 

Union,3 concerns an action for annulment under Article 263 TFEU, brought on 24 July 
2013 by the European Commission. The judgment of the Court of Justice of the 

European Union on the Case C-425/13 provides a useful analysis on the Council’s 
powers in the negotiation of international agreements by the European Union through 

the negotiating directives and the special committee set out in accordance with Article 

218 (4) TFEU. The Court’s reasoning in Case C-425/13 clarifies, to a certain extent, 
the scope of the Council’s authority to lay down negotiating directives, in particular as 

regards the inclusion of procedural provisions, and the consultative role of the special 

committee assisting the Commission during the negotiation process. What makes the 
Court’s judgment even more interesting is that this is the first time that the Court has 

been called upon to rule on these aspects. 
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I. Introduction 

 

The judgment of the Court of Justice of the European Union4 on the Case C-

425/13, Commission v Council, provides a useful analysis on the Council’s powers in 

the negotiation of international agreements through the negotiating directives and the 

special committee, set out in accordance with Article 218 (4) TFEU.5 The special 

committee is designated by the Council and, according to Article 218 (4) TFEU, “when 

the Council has designated a special committee, the negotiations must be conducted in 

consultation with that committee”.6 On a more general note, the Court’s judgment is 

also important with respect to the clarifications it provides regarding the demarcation 

of the powers conferred by the TFEU on the Council and the special committee and on 

the European Commission.  

                                                           
* Raluca-Elena Călin holds a Bachelor’s degree in Law from the Faculty of Law, University of 

Bucharest, a Bachelor’s degree in Law, from the Franco-Romanian College for European Studies 

(Diploma from Paris 1 Panthéon-Sorbonne), a "Certificate for the initiation in the French Legal 

System" from the Faculty of Law, Political Sciences and Management, Strasbourg University 

(Erasmus), a Master’s degree in European and International Business Law, from Franco-Romanian 

College for European Studies (Master I; Diploma from Paris 1 Panthéon-Sorbonne) and a Master’s 

degree in International Law, International Administration from Sorbonne Law School - Paris 1 

Panthéon-Sorbonne University (Master II). The opinions expressed in this article are solely the 

author’s and do not engage the institution she belongs to. 
2 Hereinafter referred to as “the Commission”. 
3 Hereinafter referred to as “the Council”. 
4 Hereinafter referred to as “the Court”, ECJ or CJEU. 
5 Treaty on the Functioning of the European Union. 
6 Paragraph 65, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
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According to the Opinion of Advocate General Wathelet delivered on 17 

March 2015 in Case C-425/13: “This case raises an important constitutional question, 

one that concerns the division of powers, responsibilities and competences between the 

Commission and the Council of the European Union in the negotiation of international 
agreements to which the European Union is a party. Scrupulous respect for the precise 

roles which the Treaties confer on those institutions, and on the European Parliament, 

in the process leading to the conclusion by the European Union of international 

agreements is essential to preserving the institutional balance in the exercise of the 

European Union’s international powers. 

This is the first time that the Court has been called upon to rule on the scope 

of the Council’s authority to lay down negotiating directives, in particular as regards 

the inclusion of procedural provisions, and on the role of the special committees 
designated by the Council in accordance with Article 218(4) TFEU, and it must do so 

in the context of the almost constant legal wrangle between the Council (and the 

Member States) and the Commission which has, since the outset, been a feature of the 

European Union’s emergence as a global player.7”  

 

 

II. Background  

 

Case C-425/13 concerns an action for annulment under Article 263 TFEU, 

brought on 24 July 2013 by the European Commission. By its application, the 

Commission sought the annulment of the second sentence of Article 28 of the Council 

Decision of 13 May 2013 authorising the opening of negotiations on linking the EU 

emissions trading scheme with an emissions trading system in Australia and of Section 

A of the Annex to that decision9 (concerning the negotiating directives – the procedure 

for negotiations). 

The Commission’s first plea, “relating to the detailed procedure set out in 

Section A of the negotiating directives, alleges breach of Article 13(2) TEU10, Article 

218(2) to (4) TFEU, Article 295 TFEU and the principle of institutional balance. The 

second plea, relating to the contested decision in so far as it provides that ‘detailed 

negotiating positions of the Union shall be established’ by the special committee or the 

Council, alleges breach of Article 13(2) TEU, Article 218 TFEU and the principle of 

institutional balance”.11 

                                                           
7 Paragraphs 2-3, Opinion of Advocate General Wathelet delivered on 17 March 2015 in Case C-

425/13, European Commission v Council of the European Union. 
8 It provides that “the Commission shall report in writing to the Council on the outcome of the 

negotiations after each negotiating session and, in any event, at least quarterly”. 
9 According to section A of the Annex to the Council Decision authorising the opening of 

negotiations:  

“A. Procedure for negotiations  

1. The Commission shall conduct negotiations in accordance with relevant Union legislation in force. 

Where appropriate, detailed negotiating positions of the Union shall be established within the special 

committee referred to in Article 1(2) or within the Council. The Working Party on the Environment is 

designated as special committee to assist the Commission in this task. The meetings of the special 

committee shall be organised and chaired by the Member State holding the Presidency of the Council. 

2. The negotiations must be prepared for well in advance. To this end, the Commission shall inform 

the Council of the schedule anticipated and the issues to be negotiated and shall forward the relevant 

documents as early as possible, in order to allow the members of the special committee reasonable 

time to prepare themselves properly for the forthcoming negotiations. 

3. Each negotiating session shall be preceded by a meeting within the special committee in order to 

identify the key issues and establish negotiating positions or guidance, as appropriate. Where 

appropriate, guidance on specific technical aspects of the linking negotiations can be sought from the 

Climate Change Committee, subject to prior authorisation from the special committee. 

4. The Commission shall report to the Council on the outcome of the negotiations after each 

negotiating session, and, in any event, at least quarterly. The Commission shall inform the Council 

and consult the special committee on any major problem that may arise during the negotiations.” 
10 Treaty on European Union. 
11 Paragraph 32, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
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According to the Commission, the Council’s prerogative to adopt negotiating 

directives does not include the power to set the conditions in which negotiation shall 

take place. Consequently, the negotiating directives should be limited to the 

substantive policy options and objectives to be attained during the negotiations with 

third countries or international organisations. According to the European Parliament 

(intervener in support of the Commission), “neither it nor the Council is entitled 

actively to play an independent and leading role in the negotiations, encroaching on the 

prerogatives of the negotiator”.12 On the contrary, the Council states that its power 

according to Article 218 (4) TFEU includes the possibility to establish the conditions 

in which negotiation must be conducted. Moreover, “any other interpretation of 

Article 218(4) TFEU would deprive it of its effectiveness.”13 The Czech Republic, the 

Federal Republic of Germany, the French Republic, the Republic of Poland, the 

Kingdom of Sweden and the United Kingdom (interveners in support of the Council) 

agree with the Council, stating that the wording of Article 218 (2) and (4) TFEU does 

not preclude the negotiating directives from establishing procedural rules, “in 

particular so far as concerns the manner in which the special committee is consulted”.14 

 

 

III. The Judgment of the Court 

 

As regards the Commission’s first claim, namely that its obligation to “(…) 

report in writing to the Council on the outcome of the negotiations after each 

negotiating session and, in any event, at least quarterly’, is contrary to Article 218(2) 

and (4) TFEU, Article 13(2) TEU and the principle of institutional balance, as well as 

to Article 295 TFEU”,15 the Court states that this plea should first be assessed in light 

of Article 218 (4) TFEU. 

The Court continues its reasoning by recalling its previous case law16 related 

to the interpretation of Article 218 TFEU. Thus, “Article 218 TFEU constitutes, as 

regards the conclusion of international treaties, an autonomous and general provision 

of constitutional scope, in that it confers specific powers on the EU institutions. With a 

view to establishing a balance between those institutions, it provides, in particular, that 

agreements between the European Union and one or more third States are to be 

negotiated by the Commission, in compliance with the negotiating directives drawn up 

by the Council, and then concluded by the Council, either after obtaining the consent of 

the European Parliament or after consulting it. The power to conclude such agreements 

is, however, conferred on the Council subject to the powers vested in the Commission 

in this field”.17   

In relation to the first plea, the Court finds that the obligation for the 

Commission to report in writing to the Council on the outcome of the negotiations 

complies with the obligations laid down in Article 218 (2) and (4) TFEU, Article 13 (2) 

TEU and Article 295 TFEU. Thus, the Court finds that in order for the special 

committee to be in a position to monitor the progress of the negotiations and to 

formulate advice concerning the negotiations, the Commission must provide all the 

necessary information to it. That information can be provided to the Council as well, 

because it should have a clear knowledge of the course of the negotiations of a draft 

agreement that will be submitted to it for approval. 

                                                           
12 Paragraph 44, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
13 Paragraph 45, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
14 Paragraph 46, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
15 Paragraph 60, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
16 CJEU judgment in Case C-327/91, France v Commission, paragraph 28. 
17 Paragraph 62, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
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According to the Commission’s second claim, the negotiating directives 

(Section A of the Annex to the contested decision) do not observe the allocation of 

powers laid down in Article 218 (4) TFEU and infringes Article 13 (2) TEU and the 

institutional balance.  

In relation to the second claim, the Court finds that “Article 218(4) TFEU 

must be interpreted as empowering the Council to set out, in the negotiating directives, 

procedural arrangements governing the process for the provision of information, for 

communication and for consultation between the special committee and the 

Commission, as such rules meet the objective of ensuring proper cooperation at the 

internal level”.18 The Court then tries to determine whether other provisions, although 

procedural in nature, may affect the powers granted to the negotiator in Article 17 (1) 

TEU.     

The Court finds that the following obligations for the negotiator included in 

the negotiating directives, do not infringe Article 218 (4) TFEU, Article 13(2) TEU, the 

principle of institutional balance or Article 295 TFEU: the Commission shall conduct 

negotiations in accordance with relevant Union legislation; it shall inform the Council 

of the schedule anticipated and the issues to be negotiated and shall forward the 

relevant documents as early as possible, in order to allow the members of the special 

committee reasonable time to prepare themselves properly for the forthcoming 

negotiations; it shall inform the Council and consult the special committee on any 

major problem that may arise during the negotiations and the guidance on specific 

technical aspects of the negotiations that can be sought from the Climate Change 

Committee, “subject to prior authorisation from the special committee”.19 

As regards the provisions of the negotiating directives seeking to bind the 

negotiator (“[w]here appropriate, detailed negotiating positions of the Union shall be 
established within the special committee referred to in Article 1(2) or within the 

Council”, and the specific element of the first sentence of paragraph 3 which permits 

the special committee, before each negotiating session, to “establish negotiating 

positions”), the Court ruled that “it is contrary to Article 218(4) TFEU for the positions 

established by the special committee or, as the case may be, the Council itself to be 

binding in this way”.20 Thus, the task of the special committee to establish detailed 

negotiating positions of the EU goes beyond the consultative function assigned to it by 

Article 218(4) TFEU. Furthermore, this provision does not invest the Council with the 

power to impose “detailed negotiating positions” to the negotiator.  

As a consequence, the Court concludes that the provisions of the negotiating 

directives seeking to bind the negotiator shall be annulled because, by including those 

elements, the Council infringed the obligation laid down by Article 13 (2) TEU to act 

within the limits of the powers conferred on it by Article 218 (2) to (4) TFEU, as well 

as the principle of institutional balance. 

 

 

IV. Conclusions and brief analysis 

 

The Court’s reasoning in Case C-425/13 clarifies, to a certain extent, the scope 

of the Council’s authority to lay down negotiating directives, in particular as regards 

the inclusion of procedural provisions, and the consultative role of the special 

committee assisting the Commission during the negotiation process. What makes the 

Court’s judgment even more interesting is that this is the first time that the Court has 

been called upon to rule on these aspects, as we have seen above in the Opinion of 

Advocate General Wathelet. The Court’s reasoning concerns primarily the 

                                                           
18 Paragraph 78, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
19 Section A of the Annex to the Council Decision authorising the opening of negotiations, par. 3. 
20 Paragraph 88, CJEU judgment in Case C-425/13, European Commission v Council of the European 

Union. 
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interpretation and analysis of Article 218 (2)21 and (4)22 TFEU and the principle of 

institutional balance (Article 13 (2) TEU). 23 

Article 218 TFEU “sets out the internal procedure for negotiating and 

concluding ‘agreements between the Union and third countries or international 

organizations’.”24 The negotiating process “is very much in the hands of the Council, 

although in practice it is above all the Commission that is the central actor in both the 

preparation and the negotiations themselves.”25 The negotiator conducts the 

negotiations and acts within the framework of the negotiating directives addressed to it 

by the Council. In the context of international negotiations, the term ‘directives’ does 

not have the same meaning as in Article 288 TFEU (a legislative instrument); the 

Council’s directives are not addressed to the Member States, but to the negotiator.26 In 

practice, the negotiating directives are of a rather general character. Nonetheless, “That 

does not mean that the negotiator has a free hand. Through the ‘special committees’, 

consisting of national government representatives, the Council machinery keeps a close 

eye on how the negotiations are evolving. The negotiator is therefore often a double 

negotiator: both with the other party to the negotiations and with Member States’ 

representatives or the Council itself.”27 The power to sign and conclude the agreement 

is vested in the Council28. Therefore, “since the Council has to approve the agreement 

ensuing from the negotiations, it is reasonable that the Council should be able to put 

across its views (…) at the outset and during the course of the negotiations.”29  

Regarding the principle of institutional balance, we should emphasize that, 

while “all principles of EU constitutional law remain pertinent for EU external 

relations, three in particular are the cement of the structure underpinning EU external 

relations: the principle of conferral, the obligation of loyalty and the principle of 

institutional balance.”30 The principle of institutional balance entails that each of the 

seven institutions listed in Article 13 (2) TEU31 “has been given a ‘specific function’ 

and set of competences in the decision-making process of the Union (Articles 13-19 

TEU). The principle of institutional balance simply means that this division of powers 

established by the Treaties is to be respected”.32  

It is interesting to point out that the Court did not follow the Opinion of 

Advocate General Wathelet, who proposed to the Court to annul Section A of the 

Annex to the Decision of the Council (the negotiating directives setting out the 

‘Procedure for negotiations’) or, in the alternative, to annul the Decision of the Council 

authorising the opening of negotiations. As we have seen previously, the Court only 

annulled in Section A - ‘Procedure for negotiations’, the second sentence of 

paragraph 1 of that section, according to which, ‘[w]here appropriate, detailed 

negotiating positions of the Union shall be established within the special committee 

                                                           
21 “The Council shall authorise the opening of negotiations, adopt negotiating directives, authorize the 

signing of agreements and conclude them.” 
22 The Council may address directives to the negotiator and designate a special committee in 

consultation with which the negotiations must be conducted.” 
23 “Each institution shall act within the limits of the powers conferred on it in the Treaties, and in 

conformity with the procedures, conditions and objectives set out in them. The institutions shall 

practice mutual sincere cooperation.” 
24 European Union Law, Third Edition, Koen Lenaerts, Piet Van Nuffel, Sweet & Maxwell, 2011, p. 

1025. 
25 EU External Relations Law. Text, cases and materials, Bart Van Vooren, Ramses A. Wessel, 

Cambridge University Press, 2014, p. 45. 
26 EU External Relations Law, Second Edition, Piet Eeckhout, Oxford EU Law Library, 2011, p. 197. 
27 Idem 26. 
28 According to Article 218 (5) and (6) TFEU. 
29 European Union Law, Third Edition, Koen Lenaerts, Piet Van Nuffel, Sweet & Maxwell, 2011, p. 

1028. 
30 EU External Relations Law. Text, cases and materials, Bart Van Vooren, Ramses A. Wessel, 

Cambridge University Press, 2014, p. 9. 
31 The European Parliament, the European Council, the Council, the European Commission, the Court 

of Justice of the European Union, the European Central Bank and the Court of Auditors.  
32 EU External Relations Law. Text, cases and materials, Bart Van Vooren, Ramses A. Wessel, 

Cambridge University Press, 2014, p. 9-10. 
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referred to in Article 1(2) or within the Council’, and the words ‘and establish 

negotiating positions’ in paragraph 3 of that section.  

As a consequence, we may draw the conclusion that the negotiating directives 

can contain provisions of procedural nature, as long as these procedures do not imply 

the power for the special committee or for the Council to establish detailed negotiating 

positions of the Union. 

We should also mention that the Advocate General was of the opinion “that 

negotiating directives are meant to relate to the strategic choices and substantive 

objectives to be defended during negotiations, in other words, the content of the text 

being negotiated”33. We appreciate that it was improbable for the Court to follow this 

reasoning because we find it difficult to limit the scope of the negotiating directives, 

since the provisions of the EU Treaties do not contain indications for the conclusion 

that the negotiating directives cannot provide procedural rules.   

In conclusion, having in mind the increasing number of cases brought before 

the CJEU concerning the allocation of powers between the EU institutions or between 

the EU and its Member States, “it appears that the EU institutions are still learning how 

to live with each other after the Lisbon Reform.”34 

 

 

Bibliography 

 

Doctrine 
Piet Eeckhout, EU External Relations Law, Second Edition, Oxford EU Law Library, 

2011 

Koen Lenaerts, Piet Van Nuffel European Union Law, Third Edition, Sweet & 

Maxwell, 2011 

Bart Van Vooren, Ramses A. Wessel, EU External Relations Law. Text, cases and 

materials, Cambridge University Press, 2014 

 

Treaties 
Treaty on European Union 

Treaty on the functioning of the European Union  

 

Case Law 

CJEU judgment in Case C-425/13, European Commission v Council of the European 
Union 

CJEU judgment in Case C-327/91, France v Commission 

 

Other sources 

Opinion of Advocate General Wathelet delivered on 17 March 2015 in Case C-425/13, 

European Commission v Council of the European Union 

EU Law Analysis Blog: http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-

and-negotiation.html  

                                                           
33 Paragraph 89, Opinion of Advocate General Wathelet delivered on 17 March 2015 in Case C-

425/13, European Commission v Council of the European Union. 
34 EU Law Analysis Blog: http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-and-

negotiation.html. 

114

http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-and-negotiation.html
http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-and-negotiation.html
http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-and-negotiation.html
http://eulawanalysis.blogspot.ro/2015/07/institutional-balance-and-negotiation.html

